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The sensation 


of the A.E.R.A.Convention ! 


Railroad men are still talking 
about this remarkable Texaco 
exhibit. It was one of the out- 
standing features at the 48th 
annual A.E.R.A. convention, held 
at Atlantic City, September 28th 
to October 4th, 1929. 

The new Texaco Power-saving 
System of Electric Railway Lu- 
brication, the new Texaco Lovis 
Oil and the new Texaco Oil Seal 
were shown to operating officials 
from every section of the country. 

The exhibit, and the wonderful 
results that have been accom- 


plished through the application 
of the new Texaco System, the 
oil and the oil seal aroused wide- 
spread interest. 

It is a development of great 
importance to the industry and 
to every operating official. 

If you were unable to attend, 
or see this exhibit, write The 
Texas Company for information. 
A Texaco representative will 
gladly call on your request and 
present the facts, or arrange for 
convincing tests on your own 
lines. Write today. 


TEXACO LUBRICANTS 


THE TEXAS COMPANY 
17 Battery Place, New York City 
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PAPER 
CAMBRIC 
RUBBER 


Submarine cables of all sizes 
and commercial voltages built 
for permanent, strenuous 
service. Paper, cambric or 
rubber insulated cables. Safety 
Cables have been proved de- 
pendable for every purpose. 


SAFETY CABLE COMPANY 


DIVISION OF GENERAL CABLE CORPORATION 


Boston Chicago Cincinnati New York Birmingham Charlotte 
San Francisco Washington, D. C. Atlanta Philadelphia Detroit St. Louis 
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Sault Ste. Marie, Ontario. Union Metal Poles equipped 
with Bracket No. 4513 and G-E Form 12 Novalux Unit. 


Why Buy Two Poles 
When One Will Do? 


N Sault Ste. Marie, Ontario, 168 Union Metal Fluted Steel Poles were 
purchased recently by the Department of Water and Light. These poles 
carry equipment that would ordinarily require two or three different sets of 
poles—namely, secondary distribution lines, lighting brackets and trolley span 








a wires. Additional distribution lines, traffic signal lights and street signs may 

Me be added if desired. 

912 By consolidating all electrical equipment on one set of poles, street appear- 
ance is materially improved and the net cost to each user of the pole is low- 

816 ered. Union Metal Heavy Duty Poles are strong enough to carry all ser- 






vices and at the same time add beauty and dignity to the thoroughfare. 
Detroit, Cleveland, Fort Worth, Wheeling and Atlanta are a few of the 
many cities which have cleaned up the curb-lines and effected remarkable 
economies through the use of Fluted Steel Poles. 








THe Union Metat MANuracturinc Co. 
General Offices and Factory, Canton, Ohio 


Sales Offices—New York, Chicago, Philadelphia, Cleveland, 
Boston, Los Angeles, San Francisco, Seattle, Dallas, Atlanta 


Distributed by 


Graybar Electric Company, Inc. 
General Electric Merchandise Distributors 
Canadian General Electric Co. 
Offices in All Principal Cities 


UNION METAL @ 
DISTRIBUTION AND TRANSMISSION POLES 
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Pages with the Editors 





With this issue Pusiic Urtiities Forr- 
NIGHTLY concludes Volume IV. The coming 
issue, out January 9, 1930, starts the new 
Volume V. 

a * 

DurinG the past year so many requests 
have been received for a volume-index that 
the editors can come to but one conclusion: 
Pusiic Utimities FortNIGHTLy is not only 
being read with increasing interest, but it is 
being bound and established in libraries as a 
permanent work of record and reference on 
the problems incidental to the regulation of 
utilities—as viewed from their economic, 
political, legal and financial aspects. 

* * 

IN response to this demand, 
are pleased to announce that an index to 
Volume IV (which includes the thirteen 
fortnightly issues dated from July 11 to De- 
cember 26, 1929) is now in course of prepara- 
tion, and will be issued as a supplement to 
the coming number. 

* x 

Sam G. Bratton, U. S. Senator from New 
Mexico, whose contribution on pages 779- 
784 expresses his views on the growing 
problem of regulating the new air transport 
utilities, has a bill pending in the Senate for 
extending the authority of the Interstate 
Commerce Commission over aeronautics. 

* * 

SENATOR BRaTToNn’s opinions are opposed 

by SENATOR HiraAM BINGHAM, whose views 


the editors 


Unaerwood ¢ Underwood 


SENATOR SAM G. BRATTON 


were expressed in the preceding issue of this 
magazine, (the December 12th number). 
. x 

THE ideas of both of these distinguished 
contributors to Pustic Utmiries Fortnicutiy 
are of more than mere academic interest, 
inasmuch as SENATORS BRATTON and Biyc- 
HAM are the leaders of the oppesing factions 
in the Senate, where the laws for regulating 
the aeronautical utilities will be enacted and 
policies formulated that will have a far- , 
reaching influence on those transportation 
facilities—specifically the railroad and the 
bus utilities—with which the airplane is in 
competition or to which it is an adjunct. 

* * 

Senator Bratton, (who was elected to 
the Senate in 1924 when he was only 36 
years old), is a lawyer by profession; has 
served on the bench of the Supreme Court 
of New Mexico and is a Democrat, a 
Methodist and a 32° Mason. 

* * 

Dr. TruMAN C. BiGHAM, whose article 
on pages 785-789 of this number takes issue 
with one of his distinguished colleagues in 
the field of eccnomics, received his 
degree from Baylor University in 1920; 
M.A. from the University of Chicago in 
1925; and his Ph.D degree from Stanford 
University in 1927. 

~ * 

Stnce 1927 Dr. BiGHAM has been associate 
Professor of Economics and Business Ad- 
ministration at the University of Kansas; he 
has contributed frequently to the magazines 
on subjects relating to public utility regulation. 

x + 

W. M. McFartanp, whose article “Why 
Class A Stock of a Utility Is Growing in 
Favor” appears on pages 792-798 of this 
number, has spent most of his adult life in 
public utility work. 

* os 

He was born in Indiana in 1898—the year 
this country entered the war with Spain— 
and graduated from the University of Indiana 
in 1917—just in time for him to enlist in 
the navy for the World War, from which he 
emerged as a lieutenant. 

* * 

AFTER graduating from the Law School 
of the University of Illinois, Mr. McFarianp 
practiced law in Vincennes, acting as counsel 
for a number of public utility corporations; 
since 1927 he has been secretary, director and 
general attorney of the Central Public 
Service Company and its affiliated corporations. 


(Continued on page VIII) 
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The specially designed welding neck permit 
a perfect union in a welded line. 





SERIES 15 
Crane forged steel flange with welding neck, 
No. 568 for pressures from 300 pounds at- 
mospheric to 150 pounds at 500°. 


SERIES 30 
Crane forged steel flance with welding neck, 
No. 296E for pressures from ed at- 
mospheric to 300 pounds at 








Use stock valves on your welded lines 


Heavy expenses are incurred 
when special valves have to be pur- 
chased for welded lines. You can 
avoid them by equipping your 
lines, wherever a valve is indicated, 
with these Crane Forged Steel 
Flanges with Welding Necks. 
Then stock valves can be substi- 
tuted for special ones. 

Nor need you have any fear that 
by using these you will weaken 
the line. 


Their specially designed welding 
necks permit a perfect union. 
They are made of forged steel 
chosen for uniformity of strength, 
density, and ease of welding. 


In the complete Crane line of in- 
dustrial valves and fittings are 
many such materials that bring 
sound economies. To save labor 
and expense, to increase plant 
efficiency, let us give you full in- 
formation concerning them. 


CRANE 


GENERAL OFFICES: CRANE BUILDING, 836 S. MICHIGAN AVENUE, CHICAGO 
NEW YORK OFFICE: 23 W. 44TH STREET 


Branches and Sales Offices in One Hundred and 


! Eighty Cities 




















vill PAGES WITH THE EDITORS (continued ) 





Moffett 


W. M. McFARLAND 


THE coming issue of Pusiic UTtities 
ForTNIGHTLY—the first number of the year 
1930—will start off with an important con- 
tribution by Joun E. Benton, general coun- 
sel of the National Association of Railroad 
and Utility Commissioners. 

* * 


Mr. Benton will point out in detail why 
the state commissions are opposed to SENATOR 
Couzens’ bill for establishing a Federal 
Communications Commission, as provided for 
in Senate Bill No. 6. 

* 


THE importance of the Couzens bill to 
the telegraph, telephone, radio and power 
utilities can hardly be overestimated, inas- 
much as it provides (as SENATOR CoUuzENS 
explained in the pages of this magazine), 
for the transfer to the proposed Federal 
Commission of.a considerable portion of the 
regulatory functions now exercised by the 
state commissions. 

+ + 

Unpoustepty the Couzens bill will be op- 
posed as vehemently as it will be proposed; 
Mr. BEnTON’s vigorous attack upon the con- 
templated encroachment of the Federal au- 
thority into the realms of state’s rights, will 
be in the nature of a broadside against what 
the author regards as evidence of “federalism 
run mad.” 

* *~ 

Tue regulatory problems incidental to the 
process of interconnecting central stations 
throughout the country are commanding more 
and more attention on the part of those who 
are directing the electric utilities. 

* * 


In their legal, economic, political and 
financial aspects, these problems are becom- 
ing pressing; sooner or later they must be 
solved. 

. + 

In order to give the readers of Pustic 
Urtiuitres Fortnicutty the benefit of the 
most expert opinion on the subject, this 


magazine will publish a series of articles 
by men who have made an intensive study 
of it. 

. * 

THE first of these articles will be con- 
tributed by Geratp M. Francis, Professor 
of Economics of Rockford College, Illinois: 
these will be followed by articles from the 
pen of KENNETH FIELD, Assistant Professor 
of Business Economics of the University of 
Colorado. 


* ok 
Berton BraLEy, one ¢4 » ems is 
quoted in the frontispiece > aber, is 
already known in the jf ‘ eld; he 
was, indeed, one of th vers at 
the annual N.E.L.A : } past 


summer in Atlantic 
* 


A DISSOLVED public «i+ ration is 


essentially dead except i purposes, 
such as collecting assets nd Devine debts. 
The Montana Commissior * nore MP out 
that the rendering of serv 2 trustees 


winding up the corporation. a.** is not 


required. (See page 577 ot i tilities 
Reports in the back of this isu 
A RADIO receiving company came compel 


a telephone company to furnish facilities to 

it by seeking a writ in court where the sub 

ject matter is under the jurisdiction of a 

Commission, according to a decision by a 

Minnesota district court. (See page 581.) 
* * 


In authorizing the reorganization of a 
railroad where the property and franchises 
had been sold by receivers under a court 
order, the New York Commission has re- 
jected the idea that reorganization should 
not be permitted within the area of a pro- 
posed municipal waterworks project in order 
to blot out the existence of the railroad and 
facilitate the acquisition of the property by 
the city. (See page 594.) 

* * 


Amonc the recent cases involving telephone 
rates is that of the Southern California 
Telephone Company, which appears in this 
issue. (See page 610.) The California Com- 
mission ordered a reduction in rates which 
it was estimated would amount to $2,310,000. 
It is interesting to ncte that because of 
changes in price conditions recently, the 
property was found to have a reproduction 
cost new value slightly less than the his- 
torical cost. 

* * 

ALTHOUGH several commissions have con- 
sidered the subject of submetering electric 
service, apparently the first case decided by 
a court involving the merits of the question 
is one in which the Public Service Electric 
& Gas Company of New Jersey refused to 
deliver electricity for submetering. The 
court upheld a Commission order sustaining 
the action of the company. (See page 616.) 


THE coming issue, which will start off the 
New Year, will be the best number yet pro- 
duced by 

—THeE Eprrors. 
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and Anniversaries 
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A great advance in the problem of creating power economically was made when the 
steam turbine was first applied to the generation of electricity, 1891. 





F 


| 
| 


FREDERICK DE MOLEYNS, an English experimenter, obtained the first patent on 
an incandescent lamp; his invention, however, was not practical; 1841. 





WOODROW WILSON, under his war powers as President, assumed control of all 
the railroad and steamship lines in the United States, 1917. 





THOMAS A. EDISON obtained a patent on long-distance telegraphy without wires, 
based on his experiments with induction; he sold it later to the Marconi Co.; 1885. 








The first passenger train to run over the tracks of the new Hudson River Rail- 4 


road left New York city for Poughkeepsie, New York, 1849. 





The London public was dumbfounded when Westminster Bridge was first lighted by 
gas, 1813. EDISON first publicly demonstrated his incandescent lamp, 1879, 





JANUARY, t930 RQ 





The first telephone exchange in Maryland was opened in Baltimore, 1879. The State 
Corporation Commission of New Mexico was created, 1912. 





The first electric dynamo in the U. S. was built by professors in the laboratory at 
Cornell University to provide current for the campus are lights, 1875. 





9) 


The Northern Pacific Railroad instituted a novelty that attracted nation-wide com- 
ment when it placed dining cars in service on its line, 1881. 





g 


Transatlantic service was begun when the American colonies dispatched the trading 
vessel “Fortune” to England with merchandise valued at $2,500, 1621. 





WM 








JAMES WATT obtained his first patent for his “improved steam engine,” the > 


fore-runner of the railroad locomotive of today, 1769. 





a 
— 


VANDERBILT, MORGAN, HILL, BELMONT, and HARRIMAN joined forces to 


re-establish railroad rates on a permanent basis, 1900. 











2 


Transmission of the first transatlantic radiophone message between New York and 
London marked a new era in the communication utilities, 1927. 





Ground was broken at Sacramento, California, for the construction of the Central 
Pacific Railroad, the oldest link in the Pacific Lines, 1863. 





“He that invents a machine augments the power of a man 
and the well-being of all mankind.” 
—Henry Warp BEECHER 
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From a painting by Fred Dana Marsh 








The Builders 


| of the motors humming, 
Back of the belts that sing, 

Back of the hammers drumming, 
Back of the cranes that swing, 

There is the Eye which scans them, 


Watching through stress and strain, 


There is the Mind which plans them— 
Back of the brawn, the Brain! 


M IGHT of the roaring botler, 
Force of the engine’s thrust, 
Strength of the sweating toiler, 
Greatly in these we trust, 
But back of them stands the Schemer, 
The Thinker who drives things through; 
Back of the Job—the Dreamer 
IVho’s making the dream come true! 
—Berton BRALEY 
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The PUBLIC UTILITIES AND THE PUBLIC 


LL who would reform utility 
A regulation are agreed that 

there ought to be some way of 
regulating the holding company. Not 
that anyone seriously denies at this 
late date the legitimate existence and 
useful purpose of the holding com- 
pany in modern utility business, but it 
has been accused of so many things 
by those who think that present regu- 
lation leaves many things to be desired 
that already we have reported in this 
department attempts made so far to 
control the holding company. 

First of all there was the method 
adopted by the Michigan supreme 
court in a recent telephone contro- 
versy. It consisted in refusing to 
recognize the separate corporate en- 
tity of a local telephone subsidiary 
over 99 per cent of whose stock was 
owned by the American Telephone & 
Telegraph Company as opposed to the 
corporate entity of the parent. With 


the parent and child thus identical in 
contemplation of the law, it was a 
comparatively simple matter to regu- 
late the holding company just as if it 
were operating the local business. 
This process is known to lawyers as 
the “disregard of the corporate fic- 
tion.” Whether the highest court 
will approve of this method of regu- 
lating a holding company is conjec- 
tural at this time. 

Then came the recent activity of 
the Maryland Commission in assum- 
ing jurisdiction of a holding company 
on the theory that it was “controlling” 
utility operations within the meaning 
of the law granting to the Commis- 
sion jurisdiction over companies 
“owning, operating, or controlling” 
the manufacture, sale, or distribution 
of gas within that state. Whether the 
court will sustain this interpretation 
of the word “control” is also some- 
what conjectural at this time. 
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A third method has been in use for 
some time in New York state. It is 
not a very strenuous attempt at regu- 
lation but it was at least an attempt. 
Its success in achieving its purpose has 
in the past been rather doubtful. In 
view of a recent decision of the appel- 
late division it would now seem of 
little avail whatever. This method is 
found in the Public Service Commis- 
sion Law of New York (§§ 69-70) 
which provides that no stock corpora- 
tion other than a gas or electric cor- 
poration shall acquire more than 10 
per cent of the total capital stock is- 
sued by any gas or electric corporation 
without the consent of the Public 
Service Commission and on such con- 
ditions as it might impose. 

In the decision referred to, an ap- 
plication was made by a New York 
electric utility for leave to sell 38,250 
shares of common stock without 
voting power to a holding company 
organized in Delaware. Prior to that 
4,600 shares with voting power had 
been transferred to this compay with- 
out leave of the Commission. A\l- 
though the smaller issue was less than 
10 per cent of the total outstanding 
stock, it did constitute voting control 
of the utility company. 

Because of this prior sale, how- 
ever, the Commission refused to ap- 
prove of the subsequent application 
for the larger sale to the holding com- 
pany on the ground that it would give 
a foreign corporation complete con- 
trol of a New York utility. It did, 
however, approve of the issue of that 
amount of stock. In other words, the 
Commission simply took exception to 
the character of the purchaser. 

In reversing the Commission the 
appellate division held that a utility 


under this law need not apply for 
leave to transfer less than 10 per cent 
of its total capital stock outstanding 
to a foreign holding corporation, not- 
withstanding the fact that the amount 
so transferred constituted all of the 
voting stock available and carried 
with it, therefore, control of the util- 
ity. Even had the former transfer 
been illegal, that fact alone would not, 
in the opinion of the court, be suffi- 
cient reason for a refusal by the Com- 
mission of the subsequent application. 

It was pointed out that the owner- 
ship of substantially all of the stock of 
an operating subsidiary does not give 
the parent company an interest in the 
specific assets of the subsidiary, but 
such assets belong to the corporate 
entity of the local company which is 
required to operate the property and 
is responsible to the Commission. 
For this reason the refusal by the 
Commission of the request of an 
operating utility to sell securities, 
validly issued under authority of the 
Commission, to a foreign holding cor- 
poration on the ground that to do so 
would bring the local subsidiary under 
foreign control, was held to be un- 
reasonable and arbitrary in view of 
the continuous supervision of the local 
subsidiary by the Commission. 

This practically amounts to taking 
all discretion in this respect away 
from the Commission as to approval 
of the transfer of utility securities to 
holding companies. The fact that the 
would-be purchaser is a holding cor- 
poration, even of foreign origin, is 
not, therefore, a sufficient reason to 
justify refusing an application for 
the authority to transfer. 


New York State Electric Corp. v. Public 
Service Commission, 236 N. Y. Supp. 411. 
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A Street Railway Giving Poor Service Is Not Entitled to 
Protection from Busses 


HE shift from pro-competition 

policy to an anti-competition pol- 
icy in the regulation of public utili- 
ties is not generally found in the 
statutes of the several states. It was 
very largely a Commission-made pol- 
icy, installed, applied, and limited by 
the Commissions and upheld by the 
courts. This situation probably was 
the result of giving the Commission 
discretion in the regulation of utility 
service generally. It is one of the 
distinct contributions of Commission 
control to the development of public 
service regulation. 

In applying the general rule or 
doctrine, however, the Commissions 
have not been entirely in accord. 
There has been a difference of opinion 
as to how an applicant desiring to 
compete with an established company 
should be treated under certain cir- 
cumstances. A recent ruling of the 
New York Commission gives a typical 
example of one limitation imposed 
upon the rights of a utility to protec- 
tion from competition in the field 
which it is serving. 


e 


The decision came as the result of 
an application made by a motor 
carrier to operate three bus lines in 
the city of Amsterdam, New York. 
Until recently a street railway com- 
pany had a monopoly of public trans- 
portation in that city. It was found 
that the city was without adequate 
service. The existing rail carrier 
explained this inadequacy as being the 
result of declining revenues. 

In granting the application, Com- 
missioner Lunn said that he fully 
appreciated that changing conditions 
have worked a great hardship on 
street surface railroads particularly in 
small cities, but that a street railway 
company which does not render a 
proper and convenient service cannot 
properly demand continued protection 
of the Public Service Commission, 
and that a loss of income cannot be 
urged as a valid reason why the Com- 
mission should not permit the opera- 
tion of another utility that offers to 
give the service the street car com- 
pany is unable to render. 


Re Vollmer, Case No. 5538. 


Georgia and Alabama Commissions Install 
Uniform Electric Rates 


n Dixie, at least, the comparatively 

new theory of uniform state-wide 
rate making appears to have taken a 
good foothold. We have noted be- 
fore in these pages the trend toward 
uniform state-wide gas and electric 
rates as evidenced by recent observa- 
tions of Governor Roosevelt of New 
York. Since then, discussion of this 
regulatory practice is becoming more 
popular. Now we have substantial 


evidence that state-wide uniform rate 
making is more than idle talk. 
Georgia and Alabama have taken defi- 
nite steps and rumblings are growing 
louder in the state of North Carolina. 

The state of Georgia adopted a year 
ago a rate for domestic electric sery- 
ice. The Commission said that the 
merging of electric companies into an 
inseparably connected system in urban 
and interurban communities alike re- 
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moved any justification of lower rates 
to larger populated centers as com- 
pared with thinly populated centers, 
and that the same schedule of residen- 
tial rates should, in such a situation, 
be applied to all customers alike 
throughout the state. 

It would now appear that this rate 
(reducing at the time many consum- 
ers’ bills) has, in the opinion of the 
Commission, not only proven very 
satisfactory but also paved the way 
for still further reductions. A new 
rate effective after December, 192, 
brings the state-wide uniform feature 
of rate adjustment among small com- 
mercial consumers to a still greater 
degree of perfection. Speaking of 
this order, Chairman Perry of the 
Georgia Commission states : 


“The new rates will reduce the 
company’s revenues, in the aggre- 
gate, something more than $200,000. 
The principal feature of the order, 
however, is to bring about uniform- 
ity of rates to all customers of the 
same class, and thus remove any dis- 
crimination that may now exist be- 
tween these commercial customers.” 


Traveling to the neighboring state 
of Alabama we have a statement is- 


sued on December 2nd by the Com- 
mission itself concerning an order re- 
ducing the yearly revenues of the Ala- 
bama Power Company by $500,000 
and establishing uniform rates for 
general commercial service, street 
lighting, direct current, and power 
service throughout the state. The 
Commission describes its order as 
follows: 

“The order makes rates in the 
southern part of the state uniform 
with those in other parts of Alabama. 
The total number of rate schedules 
of the Alabama Power Company is 
greatly reduced, and the remaining 
schedules have been simplified and 
combined so that ordinary commer- 
cial consumers having small motors 
in addition to their lights, who here- 
tofore have been served under several 
different rates, will receive service 
under one rate even though service is 
rendered through more than one 
meter.” 


It is significant to note in this re- 
gard that practically all electric serv- 
ice in both Georgia and Alabama is 
controlled by the Georgia Power Com- 
pany and the Alabama Power Com- 
pany respectively. 


Re Georgia Power Co. 
Re Alabama Power Co. 


e 


The Federal Commission Cannot Require the Construction 
of the Los Angeles Union Station 


; important ruling affecting 
union railroad terminals was 
rendered by the Supreme Court of the 
United States on November 25th in 
an opinion holding that the Interstate 
Commerce Commission cannot be 
compelled to assert jurisdiction over 
an application for, and to require in- 
terstate railroads to construct, a union 
passenger station in Los Angeles. 


The metropolitan union station is 
the product of a comparatively new 
era. Fortunate are those of our cities 
who have been able to secure them. 
Many cities, on the other hand, are 
sadly afflicted with scattered and fre- 
quently unsightly railroad terminals, 
each blossoming at the end of its own 
set of tracks, causing a duplication of 
grade crossings, viaducts, and other 
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civic eyesores and _ inconveniences. 

Many years ago the feeling gained 
ground that a union terminal could 
not only be made a thing of civic 
beauty and public convenience but also 
could be made to eliminate the prob- 
lem of leading separate main railroad 
lines into the hearts of our largest 
cities. The union station at Wash- 
ington, D. C., is probably an ideal 
example of a beautiful union station. 
The Grand Central of New York city 
and the new Cleveland terminal are 
other notable examples. 

Most union stations, such as the 
magnificent terminal at Washington, 
have been made possible by the agree- 
ment of the participating companies 
and other parties concerned, such as 
the city and state. Whether, how- 
ever, railroad companies can be com- 
pelled by governmental authority to 
construct a union terminal has here- 
tofore been an open legal question. 

In 1921, the Railroad Commission 
of California ordered carriers operat- 
ing out of Los Angeles to get to- 
gether on plans for a union passen- 
ger station. This order was thrown 
out by the supreme court of the state 
on the ground that jurisdiction over 
interstate carriers was exclusively 
vested in the Federal Government. 
Whereupon the city of Los Angeles, 
and other parties, asked the Interstate 
Commerce Commission to issue a 


similar order. The Commission did 
go so far as to issue a certificate find- 
ing that public convenience and neces- 
sity required the construction of such 
a Station but refused to order its con- 
struction on the ground that it was 
powerless to require it. 

The city of Los Angeles then ap- 
plied to the Federal Courts for a writ 
of mandamus to compel the Interstate 
Commerce Commission to issue a 
compulsory order against the rail- 
roads to construct the union station, 
on the theory that the Federal Com- 
mission had ample power under the 
provisions of the Interstate Commerce 
Act providing that the Commission 
could require the local union of tracks 
and other joint use of terminals, 
tracks, and other facilities. 

The final opinion of the Supreme 
Court, rendered by Chief Justice Taft, 
holds that the power to order the con- 
struction of union stations could not 
be inferred from such general pro- 
visions. Explaining that the con- 
struction of union depots involves 
large amounts of capital and detailed 
transactions, the Court held that it 
could not be presumed that Congress 
intended to confer any such power 
upon the Federal Commission without 
clear expression of its intention in 
that respect. 


Interstate Commerce Commission v. Unit- 
ed States ex rel. Los Angeles, No. 54. 


Connecticut Cabs Are Licensed on the Basis of Public 
Convenience and Necessity 


_ the automobile first made 
its debut in the field of com- 
mercial transit, it was the unregulated 
“jitney bus” traveling between fixed 
terminals which was regarded as the 


real threat to the security of estab- 
lished rail facilities. The taxicab was 
the aristocrat of transportation. 
There was no conflict at all between 
the taxicab of that day and the hum- 
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ble street car—and no one then ever 
expected that there would be any. 

But time has changed all of that. 
The crisis of the “jitney bus” has 
passed,—in most cities at least. The 
legislatures soon saw that the regula- 
tion of the bus was necessary for the 
continued existence of established car- 
riers. From this regulation has come 
economic adjustment and co-ordina- 
tion of most metropolitan transporta- 
tion services. 

Now the unregulated cut-rate taxi 
is the real menace to both the estab- 
lished rail carriers and the regularly 
scheduled bus service. Furthermore, 
as in the case of the old jitney bus, 
the only logical solution of this new 
problem appears to be a dose of the 
same medicine, to wit—regulation. 

Pennsylvania has been a pioneer in 
the regulation of taxicabs by the state 
and now the Connecticut Commission 
has assumed jurisdiction over the 
competitive situation between taxi- 
cabs and street railways as evidenced 
by a recent ruling denying the appli- 
cation of a certain cab operator for 
permission to put additional equip- 
ment into service. 

The Commission found that public 


convenience and necessity did not re- 
quire the use of these additional cabs 
in view of the number of such vehi- 
cles already operating in the territory 
involved, and in view of a possible 
resulting competitive situation be- 
tween the railways and the cut-rate 
taxicabs. The Commission pointed 
out also that it is not good public pol- 
icy to authorize an excess of public 
motor service in streets and highways 
already congested. 

Concerning the number of cabs that 
can be successfully operated in a given 
city, the Commission stated : 


“Some communities have under- 
taken to determine the question of 
public convenience and necessity 
based upon the total population of 
the territory served, and the figure 
of 40 cabs for every 100,000 of popu- 
lation has been suggested. This may 
be a convenient yardstick of meas- 
urement, but it is an indisputable fact 
that certain cities, on account of ac- 
quired riding habit, other convenient 
transportation facilities, social, com- 
mercial, industrial, and other local 
conditions and the particular topog- 
raphy of the city, may require more 
taxicab service than some other cities 
of equal or greater population.” 


Re City Cab Service, Docket No. 5399. 


e 


The Right of a Utility to Refuse to Sell Power to a Resale 
Distributor Is Upheld 


peeps Gillilan, in a past issue 
of this publication, summed up 
the duty of a utility to serve when 
he stated: 

“The Custommer doant haf to 
wash its fase or hands or taik a bathe 
or dres up or be kurtyous 2 travvel 
& use these publick survunts, but the 
publick survunts haz got to be cleen 
& weldrest & polite be4 thay are 


aloud 2 hawl these smelly things 
arownd.” 


This duty to serve all persons pre- 
senting themselves for service is one 
of the distinctions (and probably the 
only one that is unfailing in its appli- 
cation) between a utility business and 
any other kind of business. The doc- 
tor can pick his patrons. The butcher 
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may choose his customers. Even the 
ice man can select the houses he cares 
to serve. But a utility must serve all 
without regard to “race, color, creed, 
sex, or previous condition of servi- 
tude.” 

Consequently, a limitation on what 
would seem to be so universal a rule, 
is interesting. One limitation is that 
a utility is not obliged to serve a com- 
petitor. To avoid inconsistency the 
law regards any person wishing to 
take service from a utility in order to 
compete with it as no longer a mem- 
ber of the general “public” to which 
the utility has its service obligation. 

In the last issue, there was dis- 
cussed in these pages a recent decision 
of the supreme court of New Jer- 
sey, permitting a utility to refuse 
service to an apartment house opera- 
tor desiring to buy current at whole- 
sale rates through a master meter for 
resale to its tenants at a profit. 

The latest decision along this line 


comes from North Carolina where 
the supreme court has ruled that a 
company owning and maintaining 
electric lines over which current is 
delivered, charging tap fees for the 
use of the lines, but which is not now 
and never has been a distributor of 
electric current, cannot force a public 
utility which has not entered the field 
of delivering current for redistribu- 
tion at retail to furnish current for 
such purpose. 

The proceeding arose when the 
Holmes Electric Company, an alleged 
public service corporation, applied to 
the Carolina Power & Light Com- 
pany for the delivery of electric cur- 
rent at a substation for resale or re- 
distribution. The power company re- 
fused to serve, stating that to do so 
would make the Holmes Company a 
competitor. The position of the 
power company was sustained. 


Holmes Electric Co. v. Carolina Power & 
Light Co. No. 284. 


e 
One-man Car Operation Is Held Unsafe for Interurban 


Service in Iowa 


ee there is a limit to the 
possibilities of one-man cars. In 
any event the Iowa Commission has 
recently made a distinction between 
employing one-man cars for high 
speed interurban service and ordinary 
local metropolitan traction service. 
The ruling was made upon investiga- 
tion into the proposed change by the 
Cedar Rapids & Iowa City Railway 
Company from double crew to one- 
man car operation. This line of rail- 
way is over 27 miles in length and has 
numerous ascending and descending 
grades and curves. There are fiffeen 
possible intermediate stops and the 


operating time between terminals is 
approximately one hour, obviously re- 
quiring a fairly high rate of speed 
for the maintenance of the schedule 
in some instances. 

In disapproving of the proposed 
change as being contrary to public 
safety, the Commission pointed out 
the density of traffic on the line as 
well as the fact that the block signals 
installed by the company afforded 
only head end protection, giving no 
indication to a following car as to 
whether trains might be in the block 
ahead. 


Re Cedar Rapids & Iowa City R. Co. 
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The Maine Commission Refuses to Pass on the Constitutionality of 
an Act Regulating Sewer Service 


HILOSOPHER Descartes argued that 

he was sure of his own existence 
by virtue of the very fact that he was 
able to doubt it. Such is not the case 
with legal entities according to a de- 
cision of the Maine Commission re- 
fusing to consider a point raised as 
to the validity of its own jurisdic- 
tional existence over sewerage utili- 
ties. 

As one law professor explained to 
his class, Commissions are legally 
neither fish, nor fowl, nor animal life, 
but partake of the nature of all three. 
What he meant was that Commissions 
belong strictly to none of the three 
branches of the government—execu- 
tive, legislative, or judicial—and yet 
exercise certain powers usually at- 
tributable to all of these departments. 

Commissions, however, owe their 
jurisdictional existence to statutory 
law. The courts, on the other hand, 
were established by custom from 
ancient times. This difference per- 
mits the courts to pass on all ques- 
tions properly raised before them, 
whereas the Commission is estopped 
from denying the validity of the law 


e 


creating it since to do so would be to 
deny its own existence. Commissions, 
therefore, may neither reason like 
Descartes nor assume the wide powers 
of the court, but must take for grant- 
ed the constitutionality of that law 
creating its own jurisdiction. 

Otherwise we would have the 
rather comic spectacle of a Commis- 
sion gravely deciding that it didn’t 
have any power to decide anything. 

The example of this unique situa- 
tion in Maine, already mentioned, oc- 
curred when the Commission of that 
state, acting by virtue of a statutory 
amendment passed at the last session 
of the legislature providing that a 
sewer system should be subject to 
Commission control, cited the Milo 
Water Company to show cause why 
it should not file a rate schedule for 
sewer service rendered by it. The 
company refused to do so, claiming 
that the law placing it under Commis- 
sion control had been passed without 
its consent and was unconstitutional. 
The Commission refused to consider 
the point. 


Re Milo Water Co. 


. I “HE Los Angeles Street Railways Corporation has 
won the final battle in its fight for a 7-cent fare as 








a result of a decision on December 2nd by the United 
States Supreme Court. The opinion decides that the 
city of Los Angeles was never given the power by 
the state to enter into a valid franchise contract with 
the utility. The city had claimed that its 5-cent fare 
franchise placed it in the same position as that occu- 
pied by New York city in its recent controversy with 
its subway operators. The decision will be analyzed 
and published in full in our next issue. 
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LET THE INTERSTATE COMMERCE COMMISSION 


Regulate Aeronautics 


In the following article Senator Bratton states his reasons for 
believing that the air transport utilities should come within the super- 
vision of the Federal body that regulates other interstate traffic. 
The author’s opinions, as here outlined, are incorporated in part in 


his bill that is now before the Senate. 


Views in opposition to those 


here expressed appeared in the preceding issue of Pustic UTILITIES 
ForTNIGHTLY in an article contributed by Senator Hiram BINGHAM 


of Connecticut. 


The decision of Congress in this controversy is of 


importance not only to the air utilities, but also to all transport utili- 
ties of which the airplane is becoming an adjunct. 


SAM G. BRATTON 
UNITED STATES SENATOR FROM NEW MEXICO 


HALL interstate commerce by air 
be regulated by legislation some- 
what as is interstate commerce 

by rail? 

[ believe that most people who 
have given thought to the question 
agree that it should and will be done. 
The only questions on which they di- 
vide are whether it shall be done now 
or later and the governmental agency 
through which it shall be exercised. 

I believe the time has come when 
reasonable regulation should be ex- 
ercised over those engaged in inter- 
state air commerce, that is carrying 
persons and property for hire, and 
that it should be done through the In- 
terstate Commerce Commission. 

Entertaining these views, I recent- 
ly introduced a bill in the Senate de- 
signed to bring about such result. Its 
adoption would not lessen the author- 
ity now vested in the Department of 


Commerce concerning aviation. Let 
that be clearly understood. Con- 


versely, it would strengthen that De- 
partment in 


one of its most vital 
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activities, namely, investigation into 
the causes of accidents. 


“_ bill gives the Department 
power to issue subpoenas, and 
thus compel the attendance of wit- 
nesses and the production of books 
and records, to administer oaths and 
take sworn evidence. This will en- 
able the Department to make its in- 
vestigations more thorough and the 
findings based thereon more dependa- 
ble. The present law enjoins upon 
the Department the duty to investi- 
gate, record, and make public the 
causes of accidents, but fails to em- 
power the issuance of subpoenas or 
other compulsory process to require 
the attendance of witnesses or the 
production of evidence such as books 
or records—an obvious defect and 
serious handicap—which renders the 
Department almost inert so far as the 
discharge of its duties in that regard 
are concerned. ‘This deficiency has 
contributed to the existing policy of 
the Department not to make its find- 











ings respecting a particular accident 
public, but to tabulate or summarize 
all accidents into one semi-annual or 
annual public report. 

Another reason advanced by the 
Department for this course is that re- 
ports made upon evidence gathered 
from voluntary sources, that is solely 
from those who willingly supply it, 
are so undependable that they might 
easily be erroneous and thus subject 
those in the Department to personal 
liability in damages for wrongs suf- 
fered as the result. 

With both of these views I cannot 
agree. The law is plain. It requires 
the Department to “investigate, re- 
cord, and make public the causes of 
accidents.” Plainer language could 
not be employed. The first complaint 
of the Department relates to inade- 
quacy of remedies for gathering evi- 
dence. It has nothing whatever to 
do with making the findings public. 
They should be made public as soon 
as reached because the law enjoins 
that duty upon the Department. Fur- 
thermore, I am perfectly certain that 
there would be no personal liability 
for a report made in obedience to the 
plain mandate of a statute, unless it 
could be shown that the report was 
erroneous and that those who pre- 
pared and made it public were actu- 
ated by fraud, malice, or some other 
unlawful motive. In the absence of 
such showing, those in the Depart- 
ment would be immune from liability 
even though the report should be un- 
founded in fact. 


HE pending bill authorizes the 
Interstate Commerce Commis- 
sion to participate in all investiga- 
tions, but the findings are to be made 
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to the Department of Commerce and 
a copy thereof furnished by that De- 
partment to the Interstate Commerce 
Commission, with requirement that 
both Departments make them public. 

The technical phases of the matter 
aside, it is my belief that the welfare 
of the industry and the public alike 
will be best served by giving full pub- 
licity to the findings of the Depart- 
ment. Withholding truth frequently 
provokes false reports and invariably 
stimulates suspicion which is more 
hurtful than facts, no matter how 
baneful the facts may be. Upon this, 
I believe there is no substantial di- 
vision of sentiment in Congress and 
that it may confidently be expected 
that full publicity to these findings 
will be effectuated in the near future. 


Bese is disagreement as to 
whether interstate air commerce 
should be subjected to regulation now. 
Officials of air transport companies 
are disagreed regarding the matter. 
It is worthy of note that many of 
them favor reasonable regulation as 
desirable for the well-being and 
proper development of this relatively 
new form of transportation. This 
division of sentiment manifested itself 
during a conference of executives 
representing many of the leading 
companies engaged in the industry, 
held in Kansas City, Missouri, last 
month. The magazine “Aeronautics,” 
in its October 1929 issue, states that 
a questionnaire touching the subject 
was sent to officials of many of the 
leaders of the industry and that 46 
per cent of those replying favored 
regulation while only a slightly larger 
percentage opposed it, thus reflecting 
the fact that a substantial element 
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Senator Bratton’s Bill Proposes to Authorize 
the Interstate Commerce Commission: 


To participate in all investigations of airplane acci- 


dents: 


To issue to each present air transport company a cer- 
tificate of convenience and necessity: 


To forbid air transport companies to engage in busi- 
ness, issue stock or to consolidate without its con- 


sent: 


To require air transport companies to carry indemnity 
insurance on each passenger up to $10,000: 


To regulate rates and schedules of air transport lines. 





favors reasonable supervisory regu- 
lation. In the light of history this is 
an unusual showing and evidences the 
fact that the aircraft industry is, in 
its views respecting public relations, 
especially as to the governmental fac- 
tor, more progressive than were the 
early railroad companies. 


ee public service in- 
dustries have vigorously opposed 
regulation of their activities, notably 
railroad companies. There seems to 
be appearances of a change in senti- 
ment along this line. Some public 
service enterprises now favor regula- 
tion. I instance the bus transporta- 
tion companies, a development almost 
as new as air travel. 

Many bus companies invite rea- 
sonable governmental regulation. 


Regulation of bus companies, through 
the Interstate Commerce Commission, 
seems to be almost at hand, in fact 
just as soon as Congress can devote 
itself to the passage of a bill touching 
the matter. 
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Air travel is little less in its pioneer 
stages than is intercity and interstate 
bus transportation. The volume of 
commercial travel by air is, of course, 
not nearly so large, and probably 
never will be. Forty-seven companies 
are now engaged in interstate air 
commerce, with about two hundred 
more companies contemplating enter- 
ing the field. A total of 5,475 planes 
are licensed for use in such commerce. 
In 1928, planes flew an average of 
29,659 miles a day. Scheduled flying 
in interstate commerce now totals 
78,721 miles daily. The industry, in 
all of its phases, has grown very fast 
—perhaps too fast in some respects. 


‘oe far, anyone has been free to 
engage in the field of transport- 
ing passengers and property for hire, 
so long as he used licensed planes and 
pilots. The result has been that some 
aircraft enterprises have not been 
formed upon a wise foundation nor 
a sound financial structure. Failures 
resulting from such causes will not 












conduce to public confidence in the 
industry, a fact which must be con- 
ceded by all. 

Although much experimentation 
requiring boldness of the promoter 
type of person will be required, still 
I think the industry has sufficiently 
laid aside its swaddling clothes to 
necessitate that the field be available 
only to those who can give assurance 
of ability to safeguard the primary in- 
terests of the public. 

The bill, to which I have already 
adverted, requires that those now oc- 
cupying the field and those who seek 
hereafter to enter it must secure from 
the Interstate Commerce Commission 
a certificate of convenience and neces- 
sity. This would make the field 
available to all who are responsible 
and would render its entry by them 
more inviting because they would be 
protected from the unworthy and ir- 
responsible. Such a certificate car- 
ries a measurable degree of security 
and tends to stabilize the industry. 


NOTHER provision of the bill for- 
bids companies engaged in the 
business to issue securities, purchase 
stock or securities issued by another 
company, or consolidate or merge 
their interests without the express 
consent and approval of the Inter- 
state Commerce Commission. It 
likewise would protect the public 
against a railroad company, for in- 
stance, acquiring an interest in or 
ownership of an air line company, 
either through the purchase of stock 
or otherwise, except upon approval of 
the Interstate Commerce Commis- 
sion. 
In other words, the bill regulates 
the issuance of stock, purchase of 
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stock in a competing company, con- 
solidations or mergers, as well as in- 
terlocking relations of any kind, very 
much as the present law does such 
activities by railroad companies. 


Ae provision of the bill re- 
quires air companies to carry 
indemnity insurance for the protec- 
tion of its passengers, with a maxi- 
mum permissible recovery of $10,000 
for each loss of life or serious bodily 
injury. 

It has been suggested that the com- 
panies might encounter some diff- 
culty in securing insurance of this 
character. Of this I have no fear. 
If the established insurance companies 
should be reluctant to supply it, or 
should charge exorbitant rates, the 
aviation companies could and doubt- 
less would promptly organize their 
own company, thus carrying the risk 
and, at the same time, make the in- 
demnity altogether effective. 


a ——- important feature of the 
bill is the provision authorizing 
the Interstate Commerce Commission 
to exercise regulatory power in re- 
spect to rates and schedules. There 
is great disparity in the rates now 
charged. I call attention to a state- 
ment made by Earle B. Halliburton, 
president of the Southwest Air Line 
Fast Express, at the Kansas City con- 
ference, to which I have already ad- 
verted. He said: 

“On lines in the Southwest, it is 
possible to have passengers on one 
plane who paid fares varying from 
8.2 to 13 cents a mile.” 

Data furnished me by the Depart- 
ment of Commerce shows that such 
disparity exists quite generally 
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ae lines are becoming adjuncts of railroads. It 
ts inevitable that those engaged in long distance 


passenger service will be almost wholly auxiliary to rail- 
road lines, thus making it immediately apparent that 
coordinated supervision and control by one agency is a 


necessity.” 





throughout the country. There is no 
unanimity of rates. This is inimical 
to the progress and development of 
the industry. Reasonable rates would 
be beneficial and protective in charac- 
ter, both to the public and the indus- 
try. 

I have heard no suggestion from 
any source that the Interstate Com- 
merce Commission would approve 
other than reasonable rates. So I 
proceed on the assumption that such 
will be the case and have no doubt 
that they will be helpful to the indus- 
try and the patronizing public. 


— feature of the bill ex- 
tends the provisions of the Fed- 
eral Employers’ Liability Act to those 
engaged in the industry. I think this 
protection should be accorded pilots 
and others who labor in the industry. 


i is my belief that it is wise to place 
the supervision of operative inter- 
state air commerce under the Inter- 
state Commerce Commission, because 
I have no doubt that this feature of 
the industry involves almost exclus- 
ively such matters as granting certifi- 
cates of convenience and necessity, 
fixing rates and schedules—in other 
words, operation. Such matters fall 
outside the proper scope of the duties 
of the Department of Commerce. 
That Department is essentially pro- 
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motive of the industry and has to do 
primarily with the technique of con- 
struction of planes and training of 
pilots. The pending bill does not dis- 
turb its functions in either particu- 
lar. All such matters are left ex- 
clusively with that Department. The 
status of the Department would be 
preserved as to all such matters. It 
is only after a plane has been declared 
airworthy and a pilot has been ex- 
amined and licensed that the Inter- 
state Commerce Commission would 
have any function to perform and 
that would be with respect to opera- 
tion primarily such as rates and 
schedules. This properly belongs to 
the Interstate Commerce Commission. 
It has been almost exclusively the 
government agency for all such mat- 
ters in connection with internal trans- 
portation. 


 igewncaguenc all kinds of inter- 
state transportation will be 
placed under control of the Inter- 
state Commerce Commission, whether 
it be rail, bus, or air. These are 
rapidly becoming interlocked. They 
often partake of mutual ownership 
and management. Ai$r lines are be- 
coming adjuncts of railroads. It is 
inevitable that those engaged in long 
distance passenger service will be al- 
most wholly auxiliary to railroad 
lines, thus making it immediately ap- 
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parent that coordinated supervision 
and control by one agency is a neces- 
sity. For air lines to be regulated by 
one body and rail lines by another, 
the two separate and distinct, would 
be analogous to having different Fed- 
eral bodies regulate paralleling rail- 
road lines. That such would be inim- 
ical to the best interests of all con- 
cerned is perfectly obvious. 


| ig is said that the Interstate Com- 
merce Commission is already 
heavily burdened with work. But this 
is a problem or organization that, for 
the present at least, would be only 
slightly enhanced by extending the 
Commission’s authority to interstate 
air commerce. Conceding the full 
force of the argument that the Com- 
mission is behind with its overload of 
burdens, I think that, in view of the 
facts already detailed, due regard for 
coordination and system make it far 


better to place the power with that 
Commission rather than to vest it in 
another and different agency. 


 frepomenoe of air lines engaged 
in interstate commerce must and 
will come. To be efficient, it must 
be coordinated without confusion 
with the regulation of another and in- 
terlocked type of internal transporta- 
tion. It should be provided now be- 
fore some of its problems get beyond 
easy solution, as did some of those 
having to do with railroads. This 
regulatory power should be put in the 
hands of the Interstate Commerce 
Commission, but without interfering 
with the functions now discharged by 
the Department of Commerce. That 
is the object sought to be attained by 
the bill which I introduced and which 
is now pending before the Senate 
Committee on Interstate Commerce, 
for consideration. 





The Only Workmen Whose Wages 
Have Gone Down 


[7 tLowaTts never sleep; never rest; never play. 

They are never sick; never tired; never drunk. 
They don’t grow weary or decrepit. They require no 
taskmaster, overseer, or boss. They don’t soldier, 





loaf, or malinger. They don’t complain, quarrel, or 
talk back. They have no alibi or excuses. They don’t 
have to be petted, humored, or cajoled. They have no 
kick on the food, tools, or quarters. They bear no 
grudge or ill-will, cherish no resentment, and don’t 
know the meaning of disloyalty. They are never surly, 
ill-tempered, or reluctant. They are unobtrusive, hold 
their tongues, and carry no gossip. They don’t steal, 
embezzle, or defraud. They ask no days off. They 
are the only working men whose average wage is less 
than before the war. 

—P. S. ARKWRIGHT 
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IS THE PRESENT SYSTEM OF REGULATION 


“Fundamentally Wrong?” 


A reply to the contention of Professor Philip Cabot 

of Harvard that the “rule” laid down in the Smyth 

v. Ames case is leading to grave abuses in making 
valuations for rate-making purposes 


By TRUMAN C. BIGHAM 
ASSOCIATE PROFESSOR OF ECONOMICS, UNIVERSITY OF ARKANSAS 


vard University has recently 

stated that our present system 
of public utility rate regulation, 
especially as applied to the electric 
light and power industry, is funda- 
mentally wrong, inasmuch as it is 
based upon the “Rule” laid down in 
Smyth v. Ames; and, therefore, that 
it has not only brought in its train 
many abuses, but also that it will lead 
to grave evils unless modified in ac- 
cordance with sounder principles.’ 
Professor Cabot’s contentions have 
been answered in part by Professor 
Horace M. Gray of the University of 
Illinois, but the appearance of the 
second instalment of Professor Cab- 
ot’s second article, which was not con- 
sidered by Professor Gray, calls for 
further comment.2 The ingenious 
method of control put forward de- 
serves more than passing notice. 


1 Philip Cabot, “Ethics and Politics,” 142 
Atlantic Monthly, 686-694 (November, 1928) 
and “Public Utility Rate Regulation,” 7 
Harvard Business Review, 257-266 (April, 
1929), 413-422 (July, 1929). 

2Horace M. Gray, “Competition as a 
Basis for Electric Light and Power Rates,” 
5 Journal of Land and Public Utility Eco- 
nomics, 242-248 (August, 1929). 


Prat Philip Cabot of Har- 


ee — reader will recall that, in or- 
der to protect the public from 
unreasonable charges and to permit 
the companies a just compensation, 
the so-called “Rule” laid down in 
Smyth v. Ames was that the general 
level of rates should be such as to 
provide a fair return on the fair 
value of the property. Although fair 
value was not clearly defined, it is 
obvious that the principle implied that 
the general level of rates was to be 
kept where there would be produced 
gross earnings equal to the cost of 
producing the service, interpreting 
cost of production to mean the sum 
of the necessary outlays for materials, 
wages, taxes, depreciation, interest, 
and the management’s time and trou- 
ble. The companies were not to be 
allowed to charge in the aggregate 
more than the cost of producing the 
services as a whole, nor could they 
legally be compelled to charge less. 
In carrying out these instructions 
the Public Utility Commissions have 
long followed the practice of first de- 
termining the rate base and the re- 
turn upon this base which will attract, 
under honest and responsible manage- 
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ment, the capital necessary for the de- 
velopment of the utility ; and then see- 
ing to it that the rates are so adjusted 
as to do this, after making allowances 
for operating expenses. In setting 
particular rates, the Commissions, of 
course, generally do not nor should 
they base rates entirely upon costs, 
for many of the costs are joint and 
cannot be allocated. 

With this practice Professor Cabot 
takes issue.* He holds that the just 
and reasonable prices are competitive 
prices and that “the objective of pub- 
lic utility price regulation should be 
to find the prices which would obtain 
under a system of free competition 
where both buyer and seller were free 
agents,” instead of prices which will 
produce, over and above operating 
expenses, a fair return on the fair 
value of the property used and use- 
ful for the service of the public. 
Commissions should aim to increase 
aggregate profits rather than to keep 
down total profits. If the objective 
is reached, prices and profits will be 
just and reasonable for both buyer 
and seller, because they will be com- 
petitive prices and profits. He does 
not imply, as Professor Gray con- 
tends, that the prices and profits are 
now competitive; these are what he 
wishes to see prevail. Professor 
Cabot does believe, however, that the 
present system of regulation tends to 
confiscate profits and, therefore, leads 
public utility managers to adopt 
“devious accounting and managerial 
policies designed to conceal the true 
profits ;” and that the demand for 





3It is necessary to restate Professor Cab- 
ot’s position in order to place the issues in 
a clearer light. As originally stated, his 
scheme has given rise to some confusion. 

# Italics mine. 


electric light and power is elastic. 


argue aggregate profits, that 
is, profits which would prevail 
under strictly competitive conditions, 
can be secured by first drawing up 
expense budgets showing the money 
to be paid out by the utility to pro- 
duce and deliver its services ; and then 
so adjusting each rate schedule that 
the largest total volume of services 
will be moved and still cover the ex- 
penses. The expenses would “in- 
clude, besides taxes, sums set aside 
for depreciation, interest on borrowed 
money, and dividends paid to stock- 
holders.” The cost of capital is to 
be “‘put in at the competitive price 
for each increment of new capital ;” 
the prices of the other items in the 
budget are already competitively 
fixed. Inasmuch as the costs of pro- 
duction, as shown in the budget, 
would then be what they would be 
under competitive conditions, and in- 
asmuch as the demand for electric 
light and power is elastic, the rates set 
would bring about the largest vol- 
ume of service at the greatest total 
profit—the thing to be desired. Nei- 
ther unit profits nor unit prices could 
be exorbitant, because the Commis- 
sions, by adjusting rates to what the 
traffic would bear, would see to it, in 
cases where managements were blind 
to their own best interests, that serv- 
ice was kept at a maximum. The 
focal point is maximum service. 


N”™ pausing at this place to ques- 
tion the soundness of the propo- 


sition that profit is the measure of 
benefit to the community, we may 
pass on to certain other vital points 
of Professor Cabot’s proposal. His 
stricture of certain present practices 
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may be accepted with reservations. 
The special meaning which he gives 
to competition may also be granted. 

In the first place, obviously and by 
his own admission, the soundness of 
his scheme rises or falls with his as- 
sumption that the demand for electric 
service is sufficiently elastic to consti- 
tute an effective competitive force. 
Professor Gray has shown that the 
demand is probably of a discreet na- 
ture, although there is no available 
concrete data for determining how 
elastic it is. He has pointed out that 
the cost differential between large- 
scale and small-scale production is so 
great and the need for reliability so 
often essential that the consumer who 
might produce his own light and 
power is definitely restricted in bar- 
gaining power. Moreover, he has in- 
dicated that the superiority of elec- 
tricity over substitutes, except in a 
limited number of cases, constitutes 
an effective barrier against competi- 
tion. No more needs to be said, in 
the absence of concrete data, to show 
that electricity is probably not sold 
under predominantly competitive con- 
ditions ; the rate limits seem to be too 
wide. 


I* the second place, if demand is 
not sufficiently elastic, the pro- 
posed scheme, when carried to its ul- 
timate conclusion, does not appear to 
be, in fact, very different from nor 
superior to the methods now prevail- 
ing. This fact can be made clear by 
showing that the plan is based largely 
upon costs; that these costs would be 
no lower than costs under present 
methods; and that rate levels and 
profits would probably be higher than 


they would be under the system of 
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rate control that is at present in force. 

It hardly seems necessary to estab- 
lish the first point, but Professor 
Cabot apparently aimed to propose a 
method which would not rest upon 
costs. He says: 


“The procedure here suggested is 
separated like the poles from the 
methods now in use. These aim to 
determine the cost of the whele vol- 
ume of service. When it comes to 
determining the price of any particu- 
lar service, cost allocations are re- 
sorted to, which, even if it were 
possible to allocate the cost of a joint 
product, would be based upon the 
false premise that cost instead of 
value should determine price. Regu- 
lation as at present administered « .-ns 
to keep the total profits of the utili- 
ties down; and in the domestic serv- 
ice areas where the regulation of 
specific rates has been most common, 
it has resulted, I think, in keeping 
prices up. Such methods seem to 
me unsound and detrimental to the 
customers’ interests, and the problem 
is what to do about it.” 


om Cabot probably was re- 
ferring to past costs, but he did 
not say past costs ; and even if he had, 
they would be an essential part of the 
problem. It is impossible to deter- 
mine aggregate profit without know- 
ing the costs which have been or will 
be incurred, for profit is gross income 
less expenses; and the effect upon 
profits of changing particular rates in 
order to maximize profits and serv- 
ice could not be known. Operating 
costs would be included in the budg- 
et, as would the cost of capital, ai- 
though the latter would appear as the 
capital outlays necessary to supply 
the demand, rather than as a return 
on investment. 

What Professor Cabot doubtless 
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The Practice with Which Professor Cabot Takes Issue: 
“7 N carrying out the instructions laid out in the Smyth v. 
Ames case, the Public Utility Commissions have long 
followed the practice of first determining the rate base and the 


return upon this base which 


will attract, under honest and 


responsible management, the capital necessary for the develop- 
ment of the utility; and then seeing to it that the rates are so 
adjusted as to do this, after making allowances for operating 


expenses. 
course, generally do not nor 


In setting particular rates, the Commissions, of 
should they base rates entirely 


upon costs, for many of the costs are joint and cannot be 


allocated.’’ 





meant to imply was not that rates 
wottld not rest upon costs; but rather 
that if costs were budgeted and rates 
so set as to produce the maximum 
amount of service and still cover these 
costs, the rates would be lower than 
they are now when so set as to pro- 
duce a fair return on the fair value 
of the property. But this would not 
be the result, as can be demonstrated 
by developing the second and third 
points. If it could be shown that the 
unit costs appearing in the budget 
would be lower than they would be 
under present methods; or if it could 
be shown that the utilities would or 
could be forced to adopt lower rates 
and thus maximize profits and serv- 
ice, his plan would be highly desira- 
ble, for in either case rates would be 
lower and still cover total costs. 


a” future or present costs or ex- 
penses appearing in the budget, 
except the cost of capital, by Profes- 
sor Cabot’s own admission, would be 
identical with costs as now estimated. 
It may be assumed that the Commis- 
sions and the companies now look to 


the future as well as to the past; 
otherwise, efficient regulation and 
management would not be possible. 
The cost of capital would be put in 
at competitive prices, that is, at the 
figure it would reach after rates had 
been so adjusted as to attract all the 
profitable service in sight. 

But this cost would be no different 
from what it would be under the pres- 
ent system. It might be lower, per 
unit of service, than it would be under 
methods now employed, if demand 
were sufficiently elastic; but demand 
is not sufficiently elastic. Long be- 
fore the lowest possible profitable rate 
level was reached, in the endeavor to 
find rates which would maximize 
profits and service, a point or level 
would be found where further rate 
decreases or increases, of course 
within limits, would not affect the 
amount of service taken. Hence, 
there would be no reason to change 
the investment. There is no reason, 
therefore, for assuming that the com- 
panies would make investments dif- 
ferent from those they make now; 
and the Commissions could not re- 
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quire the companies to make them, 
because it could not be shown that 
lower rates would result in an in- 
creased volume of service. 


| generac Cabot would admit, of 
course, that the costs should not 
be what they would be under actual 
competition, because competitive costs 
would be higher than monopolistic 
costs. Competition would be waste- 
ful and ruinous. It cannot be shown 
that an unregulated producer of elec- 
tricity would normally pursue a pol- 
icy of maximum service; keep out 
competitors by occupying the whole 
field ; and thus keep costs and rates as 
low as they should be. A producer 
could use his position to obtain a high 
price and still occupy the whole field, 
because, as Professor Gray showed, 
the demand for electricity is not suf- 
ficiently elastic. The public is entitled 
to its electricity at the lowest cost con- 
sonant with adequate service, and not 
at prices which a large uncontrolled 
producer, pursuing his own best in- 
terests, would charge. 


_—s levels under the proposed 
plan would not be lower but 
probably higher than they are now, 
for there would be the same incentive 
as now to pad operating expenses and 
fixed costs, and to conceal profits. 
Although the aim would be to keep 
profits at the competitive level and 
thus at a maximum, by adjusting 
rates, profits would still be limited by 
the Commissions ; limited by endeay- 
oring to keep them at a maximum. 
And inasmuch as the conditions of 
demand are not competitive, it would 
still be feasible and to the interest of 
the companies to keep the unit profit 


as high as possible without losing 
patronage. Maximum profits could 
be realized before rates were lowered 
to the point they would reach if de- 
mand were strictly elastic. Maxi- 
mized service would be no more at- 
tractive to the companies than now. 

If it be contended that the Com- 
missions could force lower rates and 
thus maximized service, by virtue of 
the more complete cost and demand 
data which would be before them, we 
may ask why these facts are not now 
obtained. They would be just as val- 
uable for the present regulatory sys- 
tem. If lower rates would produce a 
gross revenue sufficient to cover all 
costs, rates should be lowered; the 
companies are entitled to no more 
than costs, including in the latter a 
reasonable profit. 


| Repseg need be said with reference 
to the practicality of Professor 
Cabot’s plan. The method of ap- 
proach would break radically with 
present practices ; questions of consti- 
tutionality might be raised; and the 
Commissions would need a_ vast 
amount of information which they do 
not now have. It would seem that 
more can be accomplished by improv- 
ing the presently used methods of 
public utility rate regulation than by 
pursuing an entirely new line of ap- 
proach based upon untenable assump- 
tions. To put costs into a budget and 
then require the companies to maxi- 
mize their service is less desirable 
than to determine the rate base; 
specify a fair return; and then allow 
a rate level which will provide the fair 
return. The level of rates and profits 
would probably be higher in the for- 
mer than in the latter case. 
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MUNSEY BUILDING * WASHINGTON, D. C. 


December 26, 1929. 


Subject: Utility Regulation, State or Federal? 
Dear Sir: 


You may have noticed in the New York Times of 
December 7th, an editorial entitled "Hoover on Utilities." 
It refers to President Hoover's earlier attitude in favor 
of state regulation of public utilities, and the 
suggestion in his recent address to Congress recommending 
an enlarged Federal Power Commission for the control of 
interstate electric transmission. 


President Hoover still believes in state regulation 
of utilities but would give the Federal Power Commission 
authority in cases in which state control is lacking. 
Where electric current crosses state lines he proposes, 
in the first instance, joint action between the different 
State Commissions. Commissions, he suggests, should act 
in groups, as cccasion may require. He would have the 
Federal power invoked only in case of disagreement or 
inaction by the states. 


We have heard a great deal of late about the 
break-down of State Commission regulation. It has been 
said that the corporations are too much for the 
Commissions. In has been asserted that the Commissions 
are unable to cope with the giant organizations which are 
bringing electricity into our homes, our factories, and 
our farms. So, it is argued, we must pack up our bags and 
go to Washington for relief. 


The attack on the Commissions is part of the 
movement for Federal regulation. 
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Now, who are the men who are doing most of this sort 
of talking? Are they friendly toward regulation, or are 
they opposed to it on principle? Do they want it to 
succeed, or would they like to see it break down? 


What facts do they offer to support their 
assertions? We have seen none which should cause the 
slightest apprehension. 


On the contrary, through our close touch with the 
decisions of the Commissions, we know that they have been 
able to perform a great public service. We know that by 
reducing rates they have saved the Nation millions of 
dollars. We know that great improvements in service have 
come through Commission regulation. Through utility 
development under regulation we have seen a state of the 
highest prosperity in the history of civilization. We 
have seen the household supplied with conveniences beyond 
the dreams of the rich of a generation or two ago. We 
have seen our factories, with the aid of cheap electric 
power, put comforts otherwise impossible within the 
reach of the humblest citizen. Surely there is no 
break-down of regulation in this respect. 


Then why not strengthen state regulation rather 
than weaken it? A difference of opinion as to the 
reasonableness of rates is the basis of the attack on 
state regulation of utilities. But if the opponents of 
state regulation expect to get greater rate relief from 
Federal regulation, they are likely to be disappointed. 


President Hoover is probably familiar with the facts 
concerning regulation. He still favors state regulation. 
His position has not changed. He is merely suggesting 
that, in so far as it may be shown by experience that the 
State Commissions, either individually or as a group, 
cannot meet the growing interstate transmission of 
electricity, then and only then shall a Federal Power or 
Federal Commission be given an opportunity to intercede. 


Very truly yours, 




















Why Class A Stock of a 


Utility Is Growing in Favor 


@ Have you ever wondered what was the exact difference 
between a mortgage bond, a common stock, a preferred 
stock, and the latest arrival—the “Class A stock?” 


@ Without aid of figures or statistics, Mr. McFarland 
analyzes in @ precise but interesting fashion not only the 
detailed distinctions between these securities but also their 
aim and purpose. 


@ For instance, he tells us how the common stock was too 
speculative and the preferred stock too inflexible to suit 
the needs of the modest investor. He tells us how the 
Class A stock removed many of the objectionable features 
and combined many of the benefits of both of the older 
stocks. 


@ This article is of special concern to public utility com- 
panies which want to attract investors from among their 
own patrons and employees. Mr. McFarland tells how 
to do itt. 

By W. M. McFARLAND 





HE earnings of public service 

I corporations are limited, by 

virtue of regulation, to a fair 
return on the fair value of its prop- 
erty, as determined and stated differ- 
ently in various jurisdictions. 

This limitation prohibits the earn- 
ing of sufficient amounts to provide 
for such extensions and improve- 
ments as are possible in other indus- 
tries and makes it, during the same 
periods, unable to effect any major 
retirement of the funded debt. 

Growing public utility companies 
are, therefore, almost constantly in 
the market for additional funds for 


expansion into new fields, or pur- 
chase of additional properties, or the 
improvement of property already 
owned, and for the refunding of in- 
debtedness. 

The development of certain types 
of securities and changes in the char- 
acter of them, together with a con- 
sideration of the basic reasons for 
such development and changes, are 
of real interest to all who have to do 
with utilities, whether as operators, 
owners, bankers, or administrators 
of governmental regulations. 

Some of the conclusions which are 
forced upon us by such consideration 
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are both striking and important and 
should be given considerable stress in 
judging a large number of matters in 
regard to public utilities. 


eo we take into consideration 
the number of indefinite mat- 
ters which are necessary elements, it 
would not be far wrong to say that 
public utility finance is an exact 
science. 

For example: 

Here are four cardinal principles 
which must be considered and cor- 
rectly decided in such financing: 


1. The securities must find a ready 
market ; 

2. They must be fundamentally 
sound in order that when they are 
sold they will not immediately again 
find their way into the market and 
hence lower the market price there- 
of; 

3. In order to be sound, the inter- 
est or dividend rate must not be too 
high, after taking into account the 
current, and the probabie future, 
money markets and business condi- 
tions in general ; 

4. They must provide a return to 
the investor that is fair considering 
the protection which is given him and 
general business conditions ; also, the 
particular type of investor who will 
invest in this security and his pecu- 
liar problems must be considered. 


A” one unfamiliar with the care 
with which each minute detail 
is weighed would be surprised to dis- 
cover the extremely high plane of 
ethics and common honesty displayed 
in the field of finance. That this is 


true is evidenced by the modern trend 
of state legislation to exempt from the 
provisions of their Blue Sky laws any 
security which has been listed and ad- 
mitted to trading upon a reputable 
exchange. 


Their reasoning is sound 
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and in substance is simply this: if the 
corporation which issues the security 
has such financial stability that the 
security experts who constitute the 
listing committee of the exchange will 
allow it to be listed, then the corpora- 
tion is in a class where it will be 
more particular and careful for its 
own sake to have its securities safe 
for the investor than any amount of 
legislation or regulation could bring 
about. 

This is a point which all regulating 
bodies are beginning to recognize in 
their consideration of utility problems 
which come before them. In other 
words, when a public utility holding 
company reaches a stage where its 
holdings are widespread and its se- 
curities are in the hands of a diversi- 
fied ownership, its continued growth 
is absolutely dependent upon two 
things: 

1. That it keep the confidence of 
the communities it serves by: 

(a) Improving service. 

(b) Improving product sold to the 
consumer. 

(c) Lowering of cost to the con- 
sumer. 

2. That it keep the confidence of 
its security holders by: 

(a) Improving its earnings. 

(b) Improving the value of its se- 
curities by increasing value of prop- 
erties. 

(c) Avoiding any of its securities 
becoming of less value actually, and 
from being so considered by the 
general public. 


HEN the corporation was first 

established, the only purpose of 
stock was to evidence the proportion 
which the shareholder owned of the 
entity called the corporation. In 
other words, there was not, in the be- 
ginning, the idea of providing capital 
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A New Form of Security 
to Meet a New Demand 


“The fundamental reason for Class A stock is the same 
as the reason for every other financial development of 
modern business, in so far as it has grown from a mutual 
need on the part of the investing public and in the financial 


structure of business. 


Out of this need has come a secu- 
rity which exactly fits the situation. 


It furnishes another 


explanation of this country’s capacity to maintain its finan- 
cial leadership, as its success is based upon the ability of 
business leaders to give both the investing public and busi- 
ness what they desire in the form which is fair to each.” 





by virtue of sale of stock, but stock 
was only to determine this right of 
ownership which, of course, carried 
with it the right to that proportion 
of whatever net profits the company 
made. In all probability, the holders 
of these evidences of ownership even 
expected, from time to time, to con- 
tribute capital themselves to the cor- 
poration in order to enable it to get 
well started in the enterprise for 
which the particular corporation was 
formed. 


[’ was only natural that in a short 
time corporations began to secure 
their capital with which to start 
business, by requiring certain fixed 
amounts to be paid in the beginning 
for each unit of these evidences of 
ownership. With the growth in size 
of enterprises for which corporations 
were formed, additional funds, neces- 
sary for such enterprise, over pro- 
tracted periods, were originally ob- 
tained through straight loans secured 
by first mortgages on the corporate 
property. 

It may be observed here that cor- 
porations have not outgrown the use 


of any particular method of financing, 
but rapid growth has required the in- 
vention, from time to time, of addi- 
tional methods. Some of them will 
be later considered, although no at- 
tempt will be made to consider vari- 
ous types of securities, such as deben- 
tures, collateral trust bonds, and gold 
notes, for example. 


HE sale of common stocks and 

first mortgage bonds sufficed to 
provide corporate capital only until 
the development of modern business 
and the resulting widespread owner- 
ship of corporate securities. First 
mortgage bonds have their limitations 
in the difficulties presented by prop- 
erties located in different states and 
countries where the cost of domesti- 
cating the corporation is exorbitant. 
and where, for many reasons which 
make it necessary or convenient to 
have subsidiary companies own cer- 
tain portions of the physical property, 
it often developed that the direct 
mortgage was either impossible or 
too unwieldly to make such a 
form of financing advisable. The 
collateral trust bonds, in part, met 
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this need as to debt securities. 

Likewise the common stock has an 
objectionable point, namely, the spec- 
ulative feature, which necessarily 
must attach itself to a common stock 
in the early history of the corpora- 
tion. The right to a return to the 
stockholder of this type of security 
comes into existence only after all 
operating and other charges are paid, 
and if, as, and when the directors be- 
lieve that the affairs of the corpora- 
tion can be properly managed in the 
future after a division among the 
stockholders of a part of the earned 
cash surplus. This prevents the se- 
curity from being attractive to those 
who must have a constant and more 
or less fixed return on their invest- 
ments. The fact that common stocks 
of reliable companies cease to have 
this speculative feature, still does not 
make a large number of such stocks 
attractive to many investors, since, 
in order to determine when such a 
condition has arrived, it is necessary 
to have expert knowledge of the af- 
fairs of the company and of the sta- 
bility of its earnings. These matters 
of information are not readily availa- 
ble to most investors. 


BS Be need, therefore, for a secu- 
rity which would have a fixed 
return and which would not be de- 
pendent on any consideration except 
whether or not the dividend was 
earned, resulted in the type of secu- 
rity which we ordinarily designate as 
preferred stock. 

Such a security usually has certain 
rights. It has a fixed annual return 
subject only to its being earned by 
the company. The return does not 
vary regardless of the size of the 


PUBLIC UTILITIES FORTNIGHTLY 


795 


earnings, and is prior to any right of 
return on the common stock. 

On the other hand, the preferred 
stock has no voting power except in 
case of default or where required by 
statute, and generally, it has a fixed 
premium, plus the par amount, or in 
the case of no par stock, plus the 
liquidating value, upon payment of 
which the corporation could redeem 
the stock. 

The concurrent need of the cor- 
poration to increase the field of its 
investing public, particularly of a cer- 
tain class of investors, and to issue a 
type of security with provisions, 
which would yet allow purchasers to 
become a part of the investing pub- 
lic, brought into being this type of 
security, which left only one thing for 
the investor to find out, namely, was 
it reasonably safe that this corpora- 
tion could earn a net revenue sufficient 
to pay the dividend fixed therein. 


HE rapid rise of our country to 

the financial leadership of the 
world, after the recent war, the great 
increase of wealth and consequent 
number of investors, and the result- 
ing greater scope of information had, 
by the average investor, created a 
middle ground in the needs and de- 
sires of the investing public. There 
grew up a type of investor who said 
to himself : 

“T am conservative and am limited 
as to my investments. I want a se- 
curity with a definite return that will 
be periodically paid if it has been 
earned, yet I have learned something 
about securities and I do not buy se- 
curities of a company unless I am 
confident that it is going to prosper 
and grow and I want to be able to 
share in the benefits of that growth 
when it comes.” 








This desire on the part of the in- 
vesting public, coming at the same 
time as the great expansion of indus- 
try following the war, which entailed 
increased financing and, therefore, a 
larger investing public, resulted in the 
type of security which is ordinarily 
designated as “Class A stock.” 


ye A stock usually is of no par 
value and has a fixed preference 
dividend, junior to preferred stock, 
but senior to common stock and re- 
quired to be paid if earned. Its vot- 
ing rights are ordinarily limited, and 
come into existence only in case of 
default in the payment of this prefer- 
ence dividend. In one manner or an- 
other, the Class A stock shares with 
the common stock the right to re- 
ceive the remainder of the earnings, 
which may be declared as dividends, 
in addition to its preference dividend. 

An investor in deciding upon such 
a stock over a preferred or a common 
stock gives up two important rights: 


1. Seniority of preference of div- 
idends,—that is the right to his pref- 
erence dividend is subject to there 
being first enough to pay the prefer- 
ence dividend on the preferred stock; 

2. His right to a voice in the man- 
agement of the affairs of the com- 
pany which a common stockholder 
would have. 


” exchange for what such an in- 
vestor gives up, he in return ob- 
tains the three following advantages : 


1. All the benefits of a preferred 
stockholder, except that his right to 
a fixed return is junior to that of the 
preferred stockholder ; 

2. The opportunity to share the 
benefits of the growth of the com- 
pany along with the common stock- 
holder ; 
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3. As is often the case with such 
a stock, the holder is given the right 
to receive payment of his dividends 
in stock or in cash, thus giving a 
flexibility to meet the stockholder’s 
own contingencies. If the stockhold- 
er can take advantage of this it will 
allow him to increase his holdings 
at a rate more favorable than he 
could obtain on the open market, and 
still in time of need, he is allowed to 
receive cash if he so desires. 


By taking his dividend in stock, a 
small investor who owns such a se- 
curity may find an advantage in com- 
puting his income tax, where the 
trend of the rate is downward. 

For instance, when there has been 
an actual cash dividend for the cur- 
rent year, the return should be for 
income which he would have received 
if he had taken cash. Then, if he 
should sell the stock later on, he will 
have a profit (represented by the dif- 
ference between the rate of the cash 
dividend and the selling price of 
the stock when sold) which will be 
taxable at whatever lower rate may 
then be in effect. Heretofore such 
an opportunity was only open to the 
type of investor who did not need the 
right to receive his return in cash and 
hence could buy securities when his 
dividend would be wholly in stock, or 
who brought about the same result 
through placement of his holdings in 
a corporation, and from time to time 
had the corporation capitalize its 
earnings by way of stock dividends. 


is interesting to note the manner 
in which the investment in such a 
security will work out over a period 
of years in case the investor should 
take all his dividends in stock, and 
if he should take them in cash. Let 
us illustrate with a situation (which 
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would be iairly representative) of a 
number of companies which issue 
such a security with provisions and 
rights similar to those mentioned 
above. 

Assume that a stockholder owns 
1,000 shares of no par value Class A 
stock, which at the time of purchase 
had a preference dividend of $2 per 
share per annum in cash. Assume 
also that it was the policy of the com- 
pany to allow holders to use the divi- 
dend to purchase additional stock on 
a basis which would, each quarter, 
add new stock at the rate of 1/40 of 
a share for each share owned, or 1/10 
of a share per year, or at a rate of 
10 per cent per annum, and that the 
market value of the stock was $50 
per share. 

With such a situation, by receiving 
all dividends in stock in slightly more 
than seven years, the holder would 
have a gain of 100 per cent. 

In other words, if the price of the 
stock remained the same, the owner 
would have doubled his money, or 
have stock which he could sell for 
$50,000 and still retain his original 
investment. 

If, on the other hand, the holder 
had taken his dividend in cash, and 
had not reinvested the same, he 
would have received cash dividends 
slightly in excess of $14,000 over 
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a corresponding period of time. 


| i should be noted that the designa- 

tion of any class of stock as Class 
A stock does not mean that it has any 
of the rights here enumerated or any 
other certain rights; such rights are 
fixed by the charter and by-laws of 
each corporation, and the Class A 
stocks of two different corporations 
may be as different as an ordinary 
common stock from an ordinary pre- 
ferred stock. 

For example, a security was recent- 
ly offered which was designated as a 
Class A stock, but which in reality 
was a preferred stock, but shared 
equally with the common all the rights 
of the common stock. However, the 
characteristics first noted are the com- 
mon and ordinary characteristics of 
Class A stock. 

The ordinary Class A stock seems 
to have found a permanent place in 
the financing of public utility com- 
panies, since it has peculiarly met cer- 
tain needs in the ever extending field 
of its investing public, the most im- 
portant one of which is the placing 
of securities in the hands of the pub- 
lic on the customer-ownership plan. 
All utilities realize the importance of 
having as many of its customers and 
employees own its stock as possible. 
In the past, as a rule, all that the utili- 


“The ordinary Class A stock seems to have found a perma- 
nent place in the financing of public utility companies, since 
it has peculiarly met certain needs in the ever extending field 
of its investing public, the most important one of which is the 
placing of securities in the hands of the public on the customer- 


ownership plan. 


Therefore, it scems safe to assume 


that it will be this type of stock which the utility companies 
will prefer to have their customers and their employees own.” 
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ties have been able to offer under this 
type of distribution has been pre- 
ferred stock. Preferred stock has not 
wholly served this purpose due to the 
fact that the holder could not share 
in the growth and prosperity of the 
company, and hence never felt the 
keen interest in the company’s affairs 
which the utility desired them to have. 
As we have seen before, Class A stock 
makes this sharing in growth possible 
to its holders, and it, therefore, seems 
safe to assume that it will be this type 
of stock which the utility companies 
will prefer to have their customers 
and their employees own. 


| range experts for a long time 
have known that there were cer- 
tain proportions which were desirable 
to maintain between the different 
types of securities. At times, when 
the bond market is extremely good, 
corporations are tempted to issue 
bonds and debentures in amounts 
which make their financial structure 
top heavy. The availability of a type 
of security such as Class A stock, 
which can and should be readily sold 
to the small investor, can go a long 
way in maintaining the proper pro- 
portion of senior and junior securi- 
ties. 

The declaration of the dividends on 


Class A stock in a form that will al- 
low the stockholders to take payment 
in stock is also beneficial to the com- 
pany, as it permits the retention of 
earnings for use in expansion of the 
company’s holdings and still (as it is 
actually a cash dividend), prevents 
the question arising as to the right of 
any other class of stock to participate 
in the dividend, which otherwise 
would have to be very carefully com- 
puted if such classes of stock were of 
no par value. This also prevents ac- 
counting problems in the determina- 
tion of whether or not the declaration 
of the dividend was made out of capi- 
tal. 


HE fundamental reason for Class 

A stock is the same as the reason 
for every other financial development 
of modern business, in so far as it has 
grown from a mutual need on the part 
of the investing public and in the fi- 
nancial structure of business. Out of 
this need has come a security which 
fits the situation. It furnishes an- 
other explanation of this country’s 
capacity to maintain its financial 
leadership, as its success is based upon 
the ability of business leaders to give 
both the investing public and business 
what they desire and in a form which 
is fair to each. 





No Operation by the Government 
of Power Business 
66 po not favor the operation by the Government of 


either power or manufacturing business except as 
an unavoidable by-product of some other major public 


purpose.” 


—HERBERT HOOVER 


FROM THE PRESIDENT’S MESSAGE TO 


CONGRESS, DECEMBER 3, 1929 
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Remarkable Remarks 





From a circular issued by the 
Kansas City Public Service Co. 


JoHN ALLEN MurPHy 
Marketing counsellor. 


MattHEw S. SLOAN 


Recer W. Basson 
Statistician and economist. 


ArTHUR HUNTINGTON 
Public utility engineer. 





SAMUEL INSULL 
Chairman, Middle West 
Utilities Co. 





FRANKLIN D. RoosEVELT 
Governor of New York. 


= Epwarp N. Hurrey 
Former Chairman, Federal 
Trade Commission. 
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President, New York Edison Co. 


“A one-way street is a street on which the motorist 
is bumped from the rear only.” 


¥ 


“Considering those mergers in all lines of business 
that have been organized in the past forty years, about 
one-third of them are successful.” 


¥ 


“It is generally conceded by economists that the power 
industry is one of the basic elements in the rise of our 
Nation to industrial supremacy.” 


¥ 


“In behalf of the business men of America, I appeal 
to Congress to adjourn on the tariff and stay adjourned 
until business confidence is revived.” 


aa 


“Why has Russia failed in her policy of nationaliza- 
tion? For the same reason that the nationalization of 
the American railroads failed.” 


* 


“Every utility executive who is worth his salt is 
bending every effort toward lower rates, because lower 
rates mean great consumption, and greater consump- 
tion is our hope of progress.” 


a 


“It is the greatest pity in the world that the provid- 
ing of electrical current to the homes and farms and 
factories of the United States should have any connec- 
tion whatever with politics.” 


* 

“The railroad companies and the power companies are 
owned by millions of stockholders and bondholders 
direct, or by insurance companies and savings banks, 
who own them in trust for the millions of policy hold- 
ers and savings depositors. The mere transfer of the 
property title to Government would mean nothing. The 
individual citizen would have no more to do directly 
with the management of a publicly owned power com- 
pany than he now has to do with the target practice 
of the United States Navy, of which department he is 
already part owner.” 
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Georce L. Knapp 
Editor of “Labor,” 
Washington, D.C. 


FLtoyp W. Parsons 
Economist. 


Preston S. ARKWRIGHT 
President, Georgia Power Co. 


An editorial in 
“The Traffic World.” 


Harper Leecu 
Writer. 


MattHew S. SLoan 
President, New York Edison Cc 


“In addition to its work with the newspapers, each 
Public Utility Information Committee is supposed to 
inspect school books and perhaps write them. 

It hires or seduces college professors, sends out lec- 
turers—again without telling who employs them—and 
provides leaders for the Boy Scouts.” 

¥ 

“In recent weeks our public service corporations have 
made tens of thousands of enemies—not friends. Con- 
sumers of gas and electricity who purchased the stocks 
of their local companies at prices two or three times 
those now prevailing, must feel a certain bitterness 
toward the managements of the companies that invited 
them into such hazardous investments.” 


ry 


“There have been only two occasions in this part of 
the country that you ever heard of a gas company fail- 
ing in service. These occasions were during the two 
wars—the Civil War, when homes and business places 
of their customers were destroyed, and the World War, 
when they had to give up their needed material in order 
that their country could win its war.” 


- 


“If the Government, believing that it would be a good 
thing if freight transportation rates could be lowered, 
decided to build and operate one or more railroads 
itself, would railroad stockholders complain and would 
they have a right to complain? . . . That, in a nut- 
shell, is the case of Government participation in busi- 
ness. 


¥ 
“The greed of the politician for votes is frequently 
more intense than the desire of Big Business for profits 
—simply because Big Business has usually a substantial 
margin between itself and actual want, while the poli- 
tician is all too frequently not at such a comfortable dis- 
tance from the bread line. The intensity of greed fre- 
quently is inversely proportional to one’s distance ahead 
of the wolf or sheriff.” 
¥ 
“Year by year, as the business of the power com- 
panies has increased, rates have been lowered until the 
average price paid for household electricity the country 
over is now considerably less than it was before the 
World War. These reductions in price in recent years 
have taken place, please remember, while other items in 
the cost of living have been much higher than before 
the war.” 
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The Trend from Lawyers 





to Laymen as Commissioners 


In the selection of the personnel of our state regulatory 
bodies, the layman is being preferred to the man of 
law—particularly in those states where Commissioners 


are elected by the people. 


Why? 


By FRANCIS X. WELCH 


ESPITE the fact that, as a pro- 
D fession, it has been under 

fire of criticism by the laity 
from antiquity, attorneys-at-law have 
by far been more active in filling high 
public offices than the followers of 
any other single profession or busi- 
ness. 

As far back as the writing of St. 
Luke’s Gospel we find the following 
caustic comments upon the members 
of the Jerusalem Bar of that period: 

“Woe unto you lawyers! for ye 
took away the key of knowledge; ye 
entered not in yourselves and them 
that were entering in ye hindered!” 

Sir Thomas More excluded lawyers 
from his beautiful Utopia on the 
ground that, in an ideal state, laws 
should be so few and plain that the 
simplest citizen could understand 
them and plead his own cause. Even 
our own Benjamin Franklin, in con- 
demning disputation simply for the 
sake of an argument, says: 

“Persons of good sense, I have 
since observed, seldom fall into it ex- 
cept lawyers, university men, and men 
of all sorts that have been bred at 
Edinborough !” 
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Be all that as it may, it seems that 
there is quality imparted to the men 
of law in the process of their train- 
ing which fits them for the fulfilment 
of public offices—or at least that 
seems to be the impression of our 
voters in view of the fact that twenty- 
one out of thirty-one of our Presi- 
dents have been members of the bar 
and a corresponding large number of 
our Senators, Congressmen, Gover- 
nors, and other high elective officers 
where no special academic qualifica- 
tions are required. Admission to the 
bar seems the shortest path. 


bin have appeared quite a num- 
ber of articles within the past 
few years, however, evincing an opin- 
ion on the part of the authors that 
the art and science of government is 
no longer to be monopolized by the 
lawyers—that the public is demand- 
ing other viewpoints in public office 
than those of the legal mind. 
Statistics have been given purport- 
ing to show a trend in achievement 
of high public positions toward other 
professions and away from the law. 
The overwhelming victory of Presi- 











dent Hoover is interpreted as a recog- 
nition by the people of the original 
and constructive mentality of the en- 
gineering profession. The selection 
by the Democratic party of Governor 
Smith who graduated, as he puts it 
himself, “from the Fulton street fish 
market,” was also interpreted in some 
quarters as a response by that party 
to a public demand for a “human” 
candidate. 

Of course, it is always unwise to 
attempt to prove any general thesis 
by individual cases, but there is no 
doubt that today business men, engi- 
neers, and men from other profes- 
sions are going into public life and 
are successfully competing with the 
members of the bar of those positions 
formerly almost monopolized by the 
latter. Twenty years ago a corpora- 
tion tag was almost a stamp of in- 
eligibility for elective office. Today, 
the voters are beginning to look at 
candidates’ records to see what they 
have accomplished, thereby opening 
the political door to very capable and 
honest business executives. 


HERE is probably a reason, or 

more accurately, there are proba- 
bly a number of reasons for the 
change in public opinion concerning 
the qualifications of men in public 
life. One of them is the effect of 
modern science on democratie govern- 
ment. Whether or not people are be- 
coming more interested in their Gov- 
ernment may be a debatable point, but 
it is certain that by means of the 
radio, the press, the talking pictures, 
and other improvements, they are be- 
ginning to know more about their 
Government and the men who run it 
or would like to run it, and this 
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whether the public likes it or not. 
Propaganda, political, social, and 
commercial, is literally hurled at the 
average citizen of today through 
many mediums and from all sides. 
He cannot escape it, and in the process 
he inevitably absorbs information 
(and sometimes misinformation) 
about his Government. This has the 
effect of attracting aspirants for office 
from all walks of life. 


A NOTHER reason somewhat akin to 
the last given might be the ef- 
fect of changing governmental poli- 
cies on our citizenry. Two hundred 
years ago the common law was sur- 
rounded by much formality, fiction, 
and obscurity. It was like a religion 
and the lawyers were its priests—the 
judges its high priests. Edmund 
Burke called the legal profession of 
his day the “lucrative business of 
mystery.” But the law lost much of 
its magic when it became necessary 
for the legislatures to speed up the 
disposition of justice because court- 
made law was too slow to take care 
of current needs. Today both the 
courts and legislatures are hopelessly 
behind in the task of settling modern 
controversies. Far more cases are 
“compromised” over conference ta- 
bles than are settled by judicial de- 
cisions notwithstanding the fact that 
our court dockets are hopelessly 
clogged and the legislative mills are 
grinding ceaselessly. 


| gemicanaar Howard L. McBain, 
commenting on the effect of mod- 
ern legal practice on both the bar and 
the laity, states: 

“In the United States, more than 


elsewhere, the close tieup between 
business and law has resulted not 
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The Author Concludes that the 
Present Trends in Regulation Show— 


Tua the modern tendency of the Government is toward 
executive or administrative justice—resulting in an in- 
creasing number of citizens from all walks of life in 
public service: 


TuHat while the majority of State Commissioners continue to 
be lawyers, there is no particular necessity for all or even 
a majority of these bodies to be members of the bar: 


THAT increasing technicality of utility regulation is resulting 
in a diversity of qualifications of Commissioners: 


THAT an ideal State Commission of today, (according to the 
tendency of the figures shown in the chart on page 805) 
would be composed of one lawyer, one engineer, and 


one banker. 





only in a considerable domination of 
business by lawyers but also in the 
application of the standards and 
methods of business to the practice 
of the law. Law offices grow larger 
and larger ; legal work becomes more 
and more specialized, parcelled, and 
unsupervised. Clients deal with a 
‘firm,’ not with a personal lawyer— 
a firm which itself consists perhaps 
of a score or more of members and 
which employs an endless number of 
lesser lawyers, as well as bookkeep- 
ers, stenographers, messengers, and 
the like. Says a recent commentator, 
himself a lawyer of distinction, ‘legal 
work is ground out as if it were the 
standardized production of a factory.’ 
The legal profession is ‘no longer a 
learned profession but simply a busi- 
ness organization conducted by push 
buttons and call bells.’ ” 


Nor is this meant to convey the 
idea that the legal profession is on 
the wane. To the contrary, it be- 
comes more numerous and prosper- 
ous. Each new law requires more 
cases to define its limitations and in- 
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tent resulting in more lawyers and 
more clients. But the point here made 
is that the law is today everybody's 
business. The business-man, the ac- 
countant, the engineer, and even the 
doctor, are just as vital parts of mod- 
ern government as the bench and bar. 
All of which brings up for consid- 
eration a third, and in the writer’s 
opinion, most important reason for 
the presence of the laity in public life 
—to wit—the growth of administra- 
tive government, with its accompani- 
ment of Commissions and Boards. 


it has already been suggested that 
a few hundred years ago the vast 
majority of laws were court made. 
Statutes in the old common law days 
of England were the exception rather 
than the rule—in fact they were 
quite an event and were called into 
play only when the courts met an im- 
movable obstacle in the dispensation 
of justice. 












As society became more complex, 
however, statutes increased in num- 
bers and have been increasing ever 
since to meet the daily changing needs 
of a rapid changing civilization until 
last year it was estimated that we 


passed somewhere around 25,000 
laws and ordinances of different kinds 
in our states and territories. The au- 
tomobile, for instance, arrived only 
yesterday and yet thousands of laws 
have been passed in every state of our 
Union dealing with this new arrival. 
Laws affecting torts, contracts, public 
utilities, crimes—in fact every branch 


of the law—have been swollen by * 


automobile legislation, and yet the 
automobile is only one new arrival of 
the machine age. 


B UT some years ago we found that 
even the legislature could not 
keep up with the rapid pace of civili- 
zation. Judicial justice had fallen be- 
hind and now legislation justice could 
not keep up the pace—the answer was 
adininistrative or executive justice— 
with the Boards and Commissions. 


Ww is Commission regulation? 
The answer is because we found 


out that there were some things of 
their very nature so technical that 
neither the courts nor the legislatures 
were competent to handle them. 
Things such as utility rate making 
that required specialized knowledge 
by trained experts. 

What does a court, for instance, 
know about railroad traffic? 

Legislatures blindly attempting to 
fix utility rates by statutes made an 
equally inadequate showing. Legis- 
lative rate making has been universal- 
ly recognized as economically un- 
sound. The need for a tribunal of 
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trained experts to pass upon and ad- 
just these technical matters from time 
to time was imperative—hence Com- 
mission regulation. 

Two decades ago, the learned jurist 
Dean Pound said: 


“Executive justice is an evil. It 
always has been and it always will 
be crude and as variable as the per- 
sonalities of officials. Noth- 
ing but rule and principle, steadfast- 
ly adhered to, can stand between the 
citizen and official incompetence, ca- 
price, or corruption. Time has al- 
ways imposed a legal yoke upon 
executive justice and incorporated its 
results into law. The only way to 
check the onward march of executive 
justice is to improve the output of 
judicial justice until the adjustment 
of human relations by our courts is 
brought into thorough accord with 
the moral sense of the public at 
large.” 


—— that was written Commission 
legislation has marched steadily 
onward. Today—we have Public 
Utility Commissions, Trade Commis- 
sions, Power Commissions, Tariff 
Commissions, Workmen’s Compensa- 
tion Commissions, and a hundred 
other Commissions to attend to de- 
tails of Government beyond the ken 
of the average judge or legislator. 

On the whole, the system has 
worked out successfully. Even the 
lawyers—(who by the way lost much 
business when, for example, the ad- 
justment of industrial compensation 
was transferred to the Workmen’s 
Compensation Commissions ), will ad- 
mit that these bodies handle the mat- 
ters far more efficiently than the 
courts did in the old days. 


N™ the question upon which this 
whole article turns arises: 
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“Why should these Commissioners 
be lawyers?” 

If a Railroad Commission is cre- 
ated to regulate railroads, why not 
put railroad men on it rather than 
members of the bar? 

There is not a single state in the 
Union in which the law compels all 
members of these Boards to be law- 
yers. In only two states, Virginia and 
Wisconsin, does the law require even 
a single lawyer on its Board, and yet 
the glaring fact remains that 79 out 
of 164 Commissioners for 47 juris- 
dictions in the United States are 
members of the bar. The chart ac- 
companying this article tells the story 
at a glance. Besides the lawyers, 
there are 13 engineers, 5 former jour- 
nalists, 4 other professional men, and 
29 former business men, including 
bankers, 17 former farmers, 9 former 
industrial workmen, and 9 formerly 
engaged in other Government serv- 
ice. 

These statutes were gathered by the 
author from the various secretaries of 
the Commissions and may be consid- 
ered fairly accurate. There are some 
interesting conclusions to be drawn 
from this study which the writer be- 
lieves is the first of its kind ever at- 
tempted. 


| Pipers down the column of states 
and note that Oklahoma, Ohio, 
Virginia, Pennsylvania, Tennessee, 
etc., have all lawyers. Massachusetts 
and California have 4 out of 5, New 
York 3 out of 5, and Illinois 3 out 
of 6. On the other hand, Florida, 
lowa, Kentucky, Mississippi, Mon- 
tana, New Mexico, Nevada, North 
Dakota, and Oregon have no lawyers 
on their Commissions. 
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In short, a few minutes inspection 
of this table will give rise to the con- 
clusion that in the more populous 
states, the lawyers predominate, while 
in the less populated states other 
walks of life are found on the Com- 
missions. 


ERE is another line of thought. 
In the states checked with a 
dagger (+) the Commissioners are 
appointed. While in those marked 
with a star (*), they are elected. It 
will immediately be seen that where 
the voters have the choice, the legal 
profession is not as abundant on the 
Commissions as in those states where 
they are appointed. The starred 
states electing a total of 62 Commis- 
sioners have only 23 lawyers or about 
35 per cent. The daggered states ap- 
pointing a total of 102 Commission- 
ers have 56 lawyers or about 55 per 
cent. 

Unfortunately the writer was un- 
able to assemble any complete figures 
on the subject for former years, but 
from the little information he has, he 
has concluded that there is a trend 
away from legal Commissioners. 

Montana, for example, has at pres- 
ent no lawyers on its Commission. 
Yet, if saving the people of the state 
money is any criterion, this Commis- 
sion has an outstanding successful 
record. Moreover, the opinions of 
the Montana Commission betray legal 
learning that might do credit to many 
a bench. This goes to show that the 
average well informed layman can 
give a fair account of himself in 
handling abstract legal principles with 
a little advice from attorneys. Many 
a business man knows almost as much 
actual commercial law for his busi- 
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ness as his attorney. So also lay 
Commissioners, in addition to their 
technical knowledge, can become fa- 
miliar enough with the specialized 
branch of public utility law to make 
a rough but practical job of stating 
what law is required in the perform- 
ance of their duties. 


T is, moreover, surprising to note 
how many laymen today are not 
only interested in law but are actual- 
ly reading the stuff—a thing which 
most lawyers are not inclined to do 
unless paid for it. To give an ex- 
ample, the writer, (himself a member 
of the bar), was challenged at a 
luncheon one day by a friend in the 
real estate business to repeat the 
Eleventh Amendment of the Consti- 
tution. The writer broke down and 
confessed his inability to do so where- 
upon a third member of the party— 
an accountant—repeated it verbatim. 

Of course, as the writer hastened 
to explain to his learned friends, 
knowing the Constitution by heart 
and knowing constitutional law are 
two entirely different things. But 
such incidents as these go to show that 
there are many modern citizens fair- 
ly well equipped in legal learning who 
are not members of the bar. 

Just the same, on the ideal Com- 
mission there probably should be one 
lawyer. His legal training has a tend- 
ency to check the other members 
from unconsciously taking steps that 
could result in court reversals. Re- 
versals are not only dilatory but ex- 
pensive and poor policy if they could 
just as well be avoided. One legal 
member of the tribunal might prevent 
much of such unnecessary litigation. 


PUBLIC UTILITIES FORTNIGHTLY 


807 








w the other hand, it must be said 
for the lawyers that the mem- 
bers of the bar have at all times be- 
trayed enormous versatility. The 
greatest value of legal training to the 
individual, according to one jurist, is 
that it makes him “see the other fel- 
low’s viewpoint.” It also inculcates 
a sense of accuracy not only in the 
use and force of words but in the use 
and force of actions as well. The 
War Department found, during the 
recent conflict that the holders of the 
LL.B. degree in officers’ training were 
far more apt than holders of other 
degrees in the assimilation of general 
knowledge. It was found to be easier, 
for example, to convert an LL.B. into 
an engineer for field artillery pur- 
poses than to make over a civil engi- 
neer into the military variety. 

But the growth of valuation as a 
vital aspect of utility regulation is 
rapidly making the engineer a much 
desired member of the Commissions. 
It is believed that the number of engi- 
neers on the Commissions has in- 
creased in the last four years. 


L pry the increasing importance 
of security issue regulation— 
and such problems as the holding 
company and consolidation, merger, 
and sales—the need for a keen busi- 
ness mind on the Commission is be- 
coming more pronounced. A smart 
banker is a real asset these days on 
any Commission. There is at hand 
no definite information as to whether 
the number of business men on Com- 
missions is increasing or decreasing, 
but a glance at the total on the chart 
including the bankers reveal a respect- 
able fraction of the total. 
















How About “Utilities Relief?” 


“Theys no kinda releef talked 


uv except farm releef. 


Who- 


ever hurd uv rale-road releef 
or grocers releef or gas com- 
panys releef or shofers releef 
or ferry-bote releef? Nobody.” 


As reported by Rupe to StRICKLAND GILLILAN 





DONT wanta nock anybodies game. 

i want everybody 2 get all he kin 

& keap whoever he got it off uv 
from bein sorry he got it. 

But 1 wunder how come this farm- 
releef all the time. noboddy heers 
about any uther releef. Whoever hurd 
uv rale-road releef or grocers releef 
or gas companys releef or shofers releef 
or ferry-bote releef? Nobody. 

theys no kinda releef talked uv es- 
sept farm releef. They is children liv- 
ing now who wil be twenty-1 yeers 
old befoar they no farm-releef is 2 
wurds. 


Ws the Farmers uv the grate west 
got a bughouse noshun that war 
prices was to continyew rite along & 
bot land at prices that would be a long 
laff now & natcherly went broak along 
with the banks that backed um, they 
was uthers besides farmurs that got it 
in the kneck becaws uv that bum in- 
vestin. the grocers the plummers the 
garbidge getherers the ottombeel deel- 
ers the bus companies & rale rodes the 
snipeshuters the milluners the habber- 
dasuries & the icecreem parlers all suf- 
ferd, but is the govment planning enny 
releef fer them? Not even a comisshun 
is apointed 2 look in2 the condishun 
uv the lolypop traid & see if forrin 
competishun is hurtin it & if it otta 
have a tariff wall around it. 
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REELEVED a farm wunst—i left it flat 

on its back & went in2 a noospaper 
pressrume 2 wurk & ive been needin 
releef wuss ever sints, but none aint 
been offerd me. if ida stayd on the 
farm i wood uv been asking Mister leg 
4 releef by now. Askin for releef for 
any uther industry or traid is a big 
joak. uv Coarse if you liv in pencil- 
vany theys a chanst 4 releef frum com- 
petishun 4 mannafackterers. but Andy 
mellon cant liv everwhere & Dave Reed 
dont senate frum no place elts. 


Do a lot uv wunderin tho if apoint- 
1 ing a comishun is any sort uv re- 
leef. it ainT wot a feller wud call 
furst ade. If the farmurs is in any 
reely bad hoal & lookin fer sucker, 
deth wil come 2 thare releef be4 any 
comishun cud get resulse. if i Found 
a feller with his car in a dich & ahol- 
lerin fer help, ide feal silly 2 tel him 
ide speek 2 mister Hoover & have a 
comishun apointed 2 see wot could be 
dun about gitin him out be4 the next 
rane come. no, if he neads releef he 
needs it like a feller ust 2 nead a gun 
in texAs be4 it went republickin—he 
needs it bad and sudden. 


; F i wuza farmur ide surtinly want 
1 sumpin dun fer releef that ud stay 
dun fer awile becaws the public is gitin 
tired uv heerin about farm releef. 
sum People has got the noshun that that 
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is wot farms is fur—fur releef. the 
3ack 2 the Farm muvement meens turn 
yure back 2 the farm as quick as you 
kin git a job with a publicK survis cor- 
prashun or sumthin. some peoPle has 
the idee, i bet, that farmurs & Rumeeni- 
ans is only for 1 purpuss—2 be re- 
leeved. This aint so & it would be 2 
the intrests uv farmurs everwhare 2 say 
they was plenty releeved now & that the 
guvment & the voters could now giv 
thare atenshun 2 sumthing elts fer a 
wile. the kind uv Ad-vurtissing the 
farmur is now gitin aint doing him nor 
is farm no good. he dont wanna giv 
out the impreshun that heeza feller 
settin on the streat corner with a tinkup 
sellin’ pennie led pensuls fer a dime. 


n the ole daze litening rod pedlars & 
1 sowin masheen agence & golebrick 
dispensurs usta be neerly the only form 
uv farm releef noan besides frute tree 
agence. by them guys the farmur was 
releeved uv wotever proffet his farm 
threttened im with. but Sints the far- 
mur has gone & got imself a eddu- 
cashun, he aint falling fer them things 
no moar. we all hoap he will get his 
releef & that the guvment may feal free 


2 tackle sum uther job the rest uv us 
is interesteder in. 
Yures trooly, 
RvuBE. 


P. S. i Just gotta thinkin uv wunst 
wen i was onna farm & i tride 2 releev 
a naber’s fense frum a hornets nest 
that was on the next to the botom rale. 
the Hornets had bilt the nest on the 
lore sid uv the rale & wen thade got 2 
the next rale belo thay dividud the nest 
& let one leg go one side & tuther 
tuther like a para pance. me & anuther 
feller skeamed how 2 get both sides uv 
the nest at 1 shot with shot guns. he 
lade down on his bellie on one sid uv 
the fense & i lade down on mine on 
my sid uv the fense & we was to shute 
wen he sed shute. wel, we was layin 
thare skeered & each one had is gun 
muzl at a hoal in the hornets nest & 
he said shute & we shot & then we both 
got up & run diffrent direckshuns. the 
hornets rallied quick & lit around my 
nek like a fur coller & wen thay got 
threw i looked like i hadda goytur & 
as for the uther feller i aint sean him 
sints. mebby heeze runnin yet. 

& thats plenty about farm releef. 





The Long Distance Transmission of Gas 
No Longer a Dream 


ranged to the discovery and development of 
huge new natural gas areas, the natural gas industry 
has embarked upon an era of expansion such as has never 
before been equaled in the history of the industry. 


@ “From an idea, the long-distance transmission of nat- 
ural gas has developed into a reality. 


@ “Where, formerly, gas pipe lines were measured in 
scores of miles, they are now measured in hundreds of 


miles. 


@ “In the near future it may not be unusual to transport 
natural gas a thousand or even fifteen hundred miles.” 


—SAMUEL W. MEALS, 


PRESIDENT, CARNEGIE NATURAL GAS CORPORATION 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
swers. What questions do you want to ask? 


QUESTION 


As a subscriber to your publica- 
tion, I would appreciate an analysis 
of utility cases in various Commis- 
sions or courts in which holding 
company blanket management and 
engineering charges have been treated 
or discussed. 

ANSWER 


For a discussion of blanket management 
and engineering charges, we refer you to the 
following cases: 

Re Tucson Gas, E. L. & Power Co. ( Ariz.) 
P.U.R.1922C, 658; Re Belvedere Water Co. 
(Cal.) P.U.R.1917A, 210; Re Western States 

a E. Co. (Cal.) P.U.R.1924D, 681; Re 
Colorado Springs Light, Heat & P. Co. 
(Colo.) P.U.R.1916C, 464, 489; Belleville wv. 
St. Clair County Gas & E. Co. (Ill.) P.U.R. 
1916B, 24, P.U.R.1915F, 235; Lincoln v. Lin- 
— Water & Light Co. (Ill.) P.U.R.1917B, 

; Commercial Club v. Citizens Gas & Fuel 
Cb. (Ind.) P.U.R. 1916E, 1; Re South Haven 
(Mich.) P.U.R.1923A, 711, 731; Re Hough- 
ton County Traction Co. (Mich.) P.U.R. 
1920E, 350; Re Houghton County Electric 
Light Co. (Mich.) P.U.R.1924B, 32. To the 
same effect Commercial Club of Charleston 
v. Missouri Pub. Utilities Co. (Mo.) P.U.R. 
1915C, 1017; Re Helena Light & R. Co. 
(Mont.) P.U.R.1920D, 668; Re Coos Teleph. 
Co. (N. H.) P.U.R.1918F, "592; Buck v. In- 
corneems R. Co. (N. Y.) P.U.R.1925D, 782; 

e Red River Power Co. (N. D.) PUR. 
1023E 534; Alpha Portland Cement Co. v. 
Lehigh Nav. Electric Co. (Pa.) P.U.R.1924E, 
737; Re Knoxville Gas Co. (Tenn.) P.U.R. 
1922E, 524; Dunn v. Rutland R. Light & P. 
Co. (Vt.) P.U.R.1923C, 316; Re Glenville 
Nat. Gas Co. (W. Va.) P.U.R.1915F, 848; 
Re Wisconsin-Minnesota Light & P. Co. 
(Wis.) P.U.R.1920D, 428. 

There have been a considerable number of 
cases in which payments to the American 


Telephone & Telegraph Company under the 
so-called 44 per cent licensee contract have 
been considered. On this point we refer you 
to State ex rel. Southwestern Bell Teleph. 
Co. v. Missouri Pub. Service Commission (U. 
S. Sup. Ct.) P.U.R.1923C, 193; Southern Bell 
Teleph. & Teleg. Co. v. South Carolina R. 
Commission, P.U.R.1926A, 6, 5 F. (2d) 77; 
Indiana Bell Teleph. Co. v. Public Service 
Commission, P.U.R.1925A, 363, 300 Fed. 190; 
Northwestern Bell Teleph. Co. v. Spillman, 
P.U.R.1926A, 330, 6 F. (2d) 663; Pacific 
— & Teleg. Co. v. Whitcomb, P.U.R. 

926D, 815, 12 F. (2d) 279; Birmingham v. 
ei Bell Teleph. & Teleg. Co (Ala.) 
P.U.R.1919B, 791; Re Rates and Charges of 
Telephone Companies (Ariz.) P.U.R.1920B, 
411; Re Southwestern Bell Teleph. Co. 
(Ark.) P.U.R.1921B, 516; Re Southern Cali- 
fornia Teleph. Co. (Cal.) P.U.R.1922C, 97, 
P.U.R.1925C, 627; Citizens’ Asso. v. Chesa- 
peake & P. Teleph. Co. (D. C.) P.U.R.1924D, 
152; Re Chesapeake & P. Teleph. Co. (D. 
C.) P.U.R.1920D, 614; Re Southern Bell 
Teleph. & Teleg. Co. (Ga.) P.U.R.1921C, 
833; Re Peoria and Receivers of C. U. 
Teleph. Co. (Ill.) P.U.R.1918E, 74; Re Cen- 
tral U. Teleph. Co. (Ind.) P.U_R.1920B, 813; 
Re Indiana Bell Teleph. Co. (Ind.) PUR. 
1922C, 348, P.U.R.1922E, 46, P.U.R.1924A, 
i. P.U.R.1926C, 785; Great Bend v. South- 
western Bell Teleph. Co. (Kan.) P.U.R. 
1922A, 321; Re Missouri & K. Teleph. Co. 
(Kan.) P.U.R.1918C, 55; Re Cumberland 
Teleph. & Teleg. Co. (La.) P.U.R.1922E, 86; 
Re New England Teleph. & Teleg. Co. (Me.) 
P.U.R.1926B, 247; Re Chesapeake ‘ 
Teleph. Co. (Md.) P.U.R.1916C, 925; Public 
Service Commission v. Chesapeake & P. 
Teleph. Co. (Md.) P.U.R.1925B, 545; Re 
Chesapeake & P. Teleph. Co. (Md.) PUR. 
1920F, 417; Michigan Pub. Utilities Commis- 
sion v. Michigan State Teleph. Co. (Mich. 
Sup. Ct.) P.U.R.1925C, 158; Re Michigan 
State Teleph. Co. (Mich.) P.U.R.1918C, 81, 
P.U.R.1921C, 545, P.U.R.1923A, 30; Re 
Michigan Bell Teleph. Co. (Mich.) P.U.R. 
1926C, 607; State ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Commission 
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(Mo. Sup. Ct.) P.U.R.1922A, 773; Re 
Southwestern Teleg. & Teleph. Co. (Mo.) 
P.U.R.1915E, 1087; Kansas City v. Kansas 
City Teleph. Co. (Mo.) P.U.R.1922A, 466; 
Public Service Commission v. Mountain 
States Teleph. & Teleg. Co. (Mont.) P.U.R. 
1924C, 545; Re Northwestern Bell Teleph. 
Co. (Neb.) P.U.R.1923B, 112; Re Coos 
Teleph. Co. (N. H.) P.UR.1918F, 592; Re 
New England BS nage & Teleg. Co. (N. H.) 
P.U.R.1926E, 186; Re New York Teleph. 
Co. (N. J.) P.UR.1925C, 767; Re Moun- 
tain States Teleph. & Teleg. Co. (N. M.) 
P.U.R.1923B, 352, 371; Re New York Teleph. 
Co. (N. Y.) P.U.R.1923B, 545, 558; Buck 
v. New York Teleph. Co. (N. Y.) P.U.R. 
1921E, 798; Re New York Teleph. Co. (N. 
Y.) P.U.R.1926E, 1; Re Central U. Teleph. 
Co. (Ohio) P.U.R.1920C, 534; Re Pacific 
Teleph. & Teleg. Co. (Or.) P.U.R.1919D, 
345; Re Pacific Teleph. & Teleg. Co. (Or.) 
P.U.R.1922C, 248; Re Chesapeake & P. 
Teleph. Co. (Va.) P.U.R.1920F, 49; Re New 
England Teleph. & Teleg. Co. (Vt.) P.U.R. 
1927C, 348; Department of Public Works 
ex rel. Seattle v. Pacific Teleph. & Teleg. Co. 
(Wash.) P.U.R.1923D, 113; Re Chesapeake 
& P. Teleph. Co. (W. Va.) P.U.R.1921B, 
97, P.U.R.1925C, 570; Re Wisconsin Teleph. 
= ( Wis.) P.U.R.1927A, 581, P.U.R.1926B, 


02 anifestly, we could not, within the limits 
of this department, attempt to analyze and 
discuss these cases, but if you will examine 
them, you will find authoritative and com- 
paratively full information on the subject. 


QUESTION 
The cases cited in Spurr's Guid- 
ing Principles of Public Service Reg- 
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ulation with reference to the cost of 
rate litigation as a charge to capital 
or operating expense, are Commis- 
sion cases. I would be glad for in- 
formation available as to court cita- 
tions preferably Federal cases rela- 
tive to the questions: 

(1) Whether or not such expense 
should be charged to the ratepayers 
or paid by the corporation? 

(2) In the event of such charges 
being made to the ratepayer whether 
the tariff should be made to capital or 
operating expenses? 


ANSWER 


We refer you first to the sections in 2 
Guiding Principles of Public Service Regu- 
lation,” by H. C. Spurr, dealing with the 
cost of rate litigation as an operating ex- 
pense as well as the sections dealing with 
this item as a charge to capital. See pages 
166, 568, and 618. You will find citations 
there of court decisions in addition to the 
Commission decisions. 

More recent decisions by courts are Du- 
luth Street R. Co. v. Minnesota Railroad & 
Warehouse Commission, P.U.R.1925D, 226, 
4 F. (2d) 543; New York & Richmond Gas 
Co. wv. Prenderga st, P.U.R.1925E, 19, 55, 
P.U.R.1926B, 750. 10 F. (2d) 167; "Brooklyn 
Union Gas Co. v. Prendergast, P.U.R.1926A, 
412, 502, 7 F. (2d) 628; Columbus Gas & 
Fuel Co. v. Columbus, PU.R.1927C, 639, 17 
F. (2d) 630. 





The Gross Receipts Tax Is an Unfair Burden 
on Street Car Riders 

— on receipts tax in addition to the property 

taxes paid the state, county, and city is an un- 


fair burden on street car riders. 


It is a relic of the 


days when franchises were devolved out of a spirit of 
bargain and sale with no clear conception of the street 
railway functions as a street railway corporation, and 
without regard for patrons’ rights to a service bur- 
dened by as few operating costs as possible whether im- 
posed by public or private agencies.” 





~ Re Helena Light & R. Co. (Mont.) P.U.R.1922A, 112. 
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How the Commissions Work 


Tue Boarp oF Pusiic UTILiIry CoMMISSIONERS 
oF NEw JERSEY 


This is the twelfth of a series of articles of commentary on the 
plans, policies, organisations, and methods of the state regulatory 
bodies. During the current year Pustic Utivities FortNnicHtiy has 
published descriptions of the activities of the following Commissions: 
Texas, (January roth) ; California, (January 24th) ; Colorado, (Feb- 
ruary 2nd); Connecticut, (February 21st); Arizona, (April 4th); 
District of Columbia, (June 13th); Porto Rico, (July rth); Mon- 
tana, (July 25th); Michigan, (July 25th); Massachusetts, (October 
3ist and November 14th). 


3y EMMETT T. DREW 


HE Board of Public Utility 
Commissioners of New Jersey 
grew from a Board of Railroad 


Commissioners, created in 1907. 
The jurisdiction of the original 


Board was limited to the regulation 
of the service of railroad companies 
only. In 1910 the name of the Board 
was changed to the Board of Public 
Utility Commissioners and_ the 
Board’s jurisdiction was extended to 
include practically all companies in the 
class of natural monopolies, commonly 
termed public utilities. The Act of 
1910 gave the Board authority to re- 
quire the provision of adequate and 
proper service; to establish uniform 
system of accounting and to prohibit 
unreasonable and improper discrimi- 
nation. It required the Board’s ap- 
proval of issues of securities and of 
franchises granted by municipalities. 

It did not, however, vest the Board 
with authority to fix rates. In 1911 
an act was passed extending the 
Board’s authority, giving it rate-mak- 
ing power. Subsequent legislative 
enactments have included bus opera- 


tors among the utilities subject to the 
Board’s jurisdiction. 


AS approximately 50 per cent of 
the population of the state is 
located within twenty miles of the 
city of Newark and the urban popu- 
lation gives rise to many problems in- 
volved in transportation and the sup- 
ply of gas, electric, and water service, 
the Board shortly after its creation 
established offices in Newark. These 
are maintained in addition to the of- 
fice of the Board at the State House. 

The Commission consists of three 
members appointed by the Governor 
and confirmed by the Senate. Their 
terms are six years. Not more than 
two members of the Board may be of 
the same political party. 

The statute requires the Board to 
appoint a secretary and a counsel. In- 
creases in the work of the Board led 
to appointment of an assistant secreta- 
ry and an assistant counsel. The ad- 
ministrative force, exclusive of the 
legal department, is in three di- 
visions. These are termed depart- 


812 








Sina ron aaa et 








ment of railroads, department of 
utilities, and department of bridges 
and grade crossings. The depart- 
ment of utilities assists the Board in 
the regulation of the rates, service, 
capitalization, and franchise grants. 

The duties of the department of 
railroads pertain specifically to mat- 
ters affecting railroad rates and serv- 
ice and the protection of grade cross- 
ings. The work of the department of 
bridges and grade crossings relates 
to matters affecting grade crossing 
elimination—such as the preparation 
of plans for eliminations, cost esti- 
mates and collection of traffic statis- 
tics. Under the direction of the en- 
gineer in charge of this department 
inspections are made annually of rail- 
road tracks and bridges. 


Sewn is, of course, co-operation 
between the three branches so 
as to avoid overlapping of activities. 
Under the direction of the chief engi- 
neers of the department of utilities 
and the department of bridges and 
grade crossings, eleven assistant en- 
gineers are employed; these include 
civil, mechanical, and electrical engi- 
neers. In addition, the Board em- 
ploys seventeen inspectors, not rating 
as engineers but a number of whom 
have practical knowledge of details 
of operation of gas, water, and elec- 
tric companies. The Board employs 
also a chief accountant and statisti- 
cian who have three expert account- 
ants as assistants. 

Informal complaints are referred to 
the engineers and the inspectors for 
investigation and their reports, with 
such recommendations as are deemed 
proper, are sent to the complainants 
and to the utilities. Informal com- 
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plaints are usually adjusted in this 
manner to the satisfaction of the par- 
ties complaining, but in case dissatis- 
faction is expressed, either by the com- 
plainant or the utility, with the rec- 
ommendation, the parties are afford- 
ed a hearing. 

Hearings are held regularly in 
Trenton, Newark, and Camden. The 
latter place is selected for the conven- 
ience of the utilities and other inter- 
ested parties in the southern part of 
the state. This involves usually three 
hearing days a week, one hearing day 
in each of the cities named. Not in- 
frequently, however, the cases before 
the Board involve additional hearing 
days and where there is a widespread 
local interest in some matter before 
the Board, hearing is held at a place 
more convenient for the parties. 


- Pps mags of convenience and 
necessity to operate busses are 
not granted by the Board directly, 
but consents to operate must be ob- 
tained from the municipalities; these 
consents are not valid unless approved 
by the Board. Each application for 
the Board’s approval is made the sub- 
ject of the hearing, of which notice is 
given to interested parties. 

With the development of suburban 
areas in and about all of the larger 
municipalities has grown up an ex- 
tensive system of bus transportation ; 
it is now possible to travel by bus to 
most any part of the state. The en- 
tire system largely uses the city of 
Newark as a center of operation. In 
the southern part of the state bus 
service of an interstate character 
quickly developed with the completion 
of the Camden-Philadelphia bridge. 

This situation left the Board with 
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The Story of the New Jersey Board in Brief: 

It was originally created as a Board of Railroad Com- 
nuissioners in 1907. 

THE name was changed to the Board of Public Utility 
Commissioners and its scope was extended in 1910. 


THE Board’s authority was increased to include rate- 
making powers in IQII. 


THE Commission consists of three members, (ap- 


pointed by the Governor and confirmed by the 
Senate), who served terms of six years. 


THE Board usually holds three hearings a week. 


DurRiNnG the past few years, the Commission has 
brought about reductions in rates of approximately 


$4,000,000 annually. 





a problem which it promptly met when 
an application for a through bus serv- 
ice from Camden to Atlantic City was 
proposed. These two communities 
were already being served by the 
West Jersey and Seashore Railroad 
and the Atlantic City Railroad; when 
the matter came on for hearing, nat- 
urally the railroads strenuously ob- 
jected to the granting of a certificate 
of convenience and _ necessity. 
Through the unregulated operation of 
interstate bus lines from Philadelphia 
to Atlantic City the railroads had suf- 
fered a severe loss in revenue and 
were faced with further losses if a 
local bus route which paralleled al- 
most the entire route of the two rail- 
roads was permitted to operate. Aft- 
er a number of hearings the Board 
denied the application. 

Operation of interstate bus routes 
in New Jersey first began from Pater- 
son to New York. In a short space 
of time competing routes began to 


spring up, until at one time there were 
more than six interstate bus lines op- 
erating from Paterson-Passaic and 
New York. At the present time there 
are only two lines in operation, since 
the competitive feature of the busi- 
ness operating without regulation or 
franchise soon made it a test of the 
survival of the fittest. 


HE geographical location of New 
Jersey, lying as it does between 

the states of Pennsylvania and New 
York, makes this state in a sense, the 
gateway to the metropolitan area. 
Nearly all of the interstate bus lines 
operating out of New York to the 
westward must of necessity pass 
through New Jersey. Each of these 
lines contribute their share of compe- 
tition to existing railroad systems and 
the result has been that passenger rev- 
enues on most of the rail systems in 
New Jersey have been on the decrease. 
However, it is generally conceded 
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that bus transportation has its place 
as a public carrier in the system of 
rapid transit in this and other areas 
and its advent has in many places 
changed the general picture which ex- 


isted ten years ago. Ina great many 
instances railroads operating branch 
lines have abandoned stations, re- 
duced train schedules and asked for 
permission to discontinue agents. 
Generally this has been caused by the 
competition of the motor bus, since 
the public find it a more convenient 
and flexible service. 


| gemeage officials have come to re- 
alize that bus operation may be 
co-ordinated with railway service, and 
already certificates of convenience and 
necessity have been issued to the Cen- 
tral Railroad of New Jersey, the At- 
lantic City Railroad, and the West 
Jersey and Seashore Railroad. 

It has been the policy of the Board 
to avoid so far as it is practicable pro- 
longed and bitterly contested cases in- 
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volving reductions in rates. Reports 
of utilities to the Board are subjected 
to critical analysis and when it ap- 
pears that the earnings of a utility 
have increased so that more than a 
fair return is being realized, the mat- 
ter is taken up informally with the 
company. 

As a result, material reductions, be- 
lieved by the Board to be just to the 
utilities and to the public, have been 
made without the conduct of lengthy 
and expensive rate cases. Reference 
was made to this in the Board’s last 
annual report. It was pointed out 
that during a period of three years 
reductions brought about in the man- 
ner indicated totaled approximately 
$4,000,000 annually. The total ap- 
propriation to the Board for the pres- 
ent fiscal year is $261,886. Contrast- 
ed with the $4,000,000 annual saving, 
effected through reductions in rates 
brought about by the Board’s efforts, 
its economic advantage to the people 
of the state is apparent. 





How the Manufactured Gas Utilities 
Are Growing 


saad pm capo gas is essentially an utban business. 


Originally 


chiefly used as an illuminant, it has given over that field to elec- 
tricity, and is now supplying the heat demands of a steadily-growing busi- 
ness. It is an indispensable agency of modern civilization, both in the 
home and in industry. In the past few years, gas has been applied to house 
heating with marked success, and this business is likely to have a very 


large expansion. 


crease its use are constantly enlarging sales. 


The household appliances and industrial devices to in- 


Gas service is one of the 


oldest of the utility services, and it has found a way to adjust itself both 


to competition and to the changing character of demands. 


The propor- 


tions of the manufactured gas business in this country are indicated by the 


following aggregate figures: The revenue 
$518,000,000 in 1928, an increase of 3.4 per cent over 1927 


from gas sales amounted to 
The gross cor- 


porate income was almost three times interest and amortization charges, 
leaving a balance for 1928 available for dividends and surplus of over 
$14,000,000, an increase of 17.6 per cent over 1927. Fixed capital as re- 
ported totals over $2,500,000,000; capital stock $1,077,000,000; and long- 


term debt just under $1,000,000,000.” 


—From the report of Public Service Securities Committee of the 
Investment Bankers Association of America, 1929. 
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What Others Think 





Some Unsound Features of Recent and Pending 
Utility Regulation 


Securities Committee of the Invest- 
ment Bankers Association of America 
was unfavorable to Senator Couzens’ 
Communications Commission bill. The 
Committee said: 


“Senator Couzens has introduced a 
bill to provide for the regulation of the 
transmission of intelligence by wire or 
wireless, and hearings on it will be had 
before the Committee on Interstate Com- 
merce. His final proposal is that the Com- 
mission he would have Congress set up 
shall also have jurisdiction over the inter- 
state transmission of power and that it 
shall in effect take over the jurisdiction of 
the present Federal Water Power Com- 
mission. All this at once raises all the 
questions of double jurisdiction, Federal 
and state, in many matters that are in- 
volved and possibly a very direct restraint 
on the independence of state regulatory 
bodies. A definite conflict will thus arise 
between these two jurisdictions, and only 
full discussion at the hearings will disclose 
the reasonable course to pursue. No one 
can object to adequate regulation; this 
must be assured; but by this bill many 
questions of purely local concern and 
amenable best to local treatment are in 
danger of being drawn into an inflexible 
national category. Far-flung, for instance, 
as is the power and light service, it is yet 
and will long remain essentially local in its 
problems and treatment. It is in those 
respects, for instance, in no way analogous 
to the railway problem, 85 per cent of 
whose business is interstate. This point 
the Committee will touch upon later. At 
present, it is only for this Committee to 
observe that it hopes sound counsel will 
in the end prevail and that no unnecessary 
Federal authority will be set up, believing 
as it does that leaving to the states that 
which the states can effectively do is a 
sound national policy.” 


. HE Committee regarded recent leg- 
islation in Massachusetts affecting 
public utilities as unsound. Upon this 
point the Committee reported : 


“In its May report to the Board of Gov- 
ernors, your Committee referred to pend- 


- 1929 report of the Public Service 
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ing utility legislation in Massachusetts, 
carefully outlining the issues involved. 
Since then, the Massachusetts legislature 
has enacted a bill authorizing municipali- 
ties to go into the electric or gas field for 
lighting purposes and to purchase any part 
or all of existing local plant. Heretofore, 
a municipality was obliged to buy out the 
existing plant before entering the business. 
Now, however, if the local owners elect 
not to sell that portion of their property 
desired by the municipality, at the price 
set thereon by the Utility Commission, the 
municipality is free to compete. This your 
Committee feels is both economically un- 
sound and a step in the wrong direction, as 
undermining a principle in public utility 
regulation on which security values have 
become established.” 


:e Committee also expressed it- 


self thus as against the regulation 


of holding companies : 


“Your Committee has before now ex- 
pressed itself as against the regulation of 
holding companies. .Mr. Matthew S. Sloan, 
president of the New York Edison and 
associated companies, and present president 
of the N. E. L. A., and a man who has the 
confidence of the public, has this to say 
on the subject: 

“Critics of state regulation are particu- 
larly outspoken in asserting that the public 
is unprotected, since public utility holding 
companies kave not been brought within 
the scope of regulation. They clamor for 
regulation of holding companies. Some of 
the State Commissions also have formally 
advocated to include regulation of holding 
companies. Here, it seems to me, we get 
on very difficult and debatable ground. 

“*The securities of this holding company 
(one owning securities of operating utilities 
and supplying managerial, engineering, le- 
gal, and other advice and services) will be 
scrutinized and approved by the Blue Sky 
Laws. Its subsidiary companies will be 
subject to regulation which obtains in the 
various states in which they operate. Can 
more or better supervision be provided?’” 


Report oF Pusric Service Securities Com- 


MITTEE OF THE INVESTMENT BANKERS AsSO- 
CIATION OF AMERICA, at the 1929 Conven- 
tion at Quebec, October 15, 1929. 
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Water Power Resources 


NE of the important points over- 

looked or ignored in the inflam- 
matory rhetoric on New York state’s 
vast water power resources “which 
must never be alienated from the peo- 
ple” and which afford “power sufficient 
to light every home and turn every 
wheel” is that most of these power re- 
sources are not owned by the state but 
by private interests. The consequence 
is that before this power could be de- 
veloped by the state, the state would 
have to purchase the power rights from 
those who now own them. 

This subject was recently discussed 
by Randall J. LeBoeuf, Jr., former as- 
sistant attorney general of New York 
state, in an address before the Empire 
State Gas & Electric Association on 


“The State of New York and Water 


Power Development.” In the course of 


his remarks Mr. LeBoeuf said: 


“It is my understanding that it is the 
settled law in this state that the water 
power of a stream is owned by the per- 
son who has title to the banks and not the 
bed of the river. On both of these inter- 
national boundary streams the banks are 
privately owned, whereas the state has 
been held to have title to the bed. Further- 
more, a bank owner has the absolute right 
to withdraw the water from the stream 
onto his own private lands and develop 
the fall that occurs in that vicinity, pro- 
vided that he returns the water to the river 
before it leaves his lands and that in so 
doing he does not substantially interfere 
with or impair any public right of naviga- 
tion which may exist in the river. 

“Of course, as we all know, to do this 
efficiently in many instances requires the 
construction of a dam or some sort of 
diverting structure out in the bed of the 
river. The extent of state consent which 
is necessary to the erection of such a dam 
has never been consistently determined by 
courts in this or other states. In some 
Jurisdictions where the policy has been to 
encourage the development of water power, 
it has been held that the bank owner had 
a right to construct a dam without state 
consent, so long as it did not obstruct or 
interfere with the navigation of the 
stream.” 


| i gronegriy the price of state con- 


sent to the erection of dams on 
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the state’s river bed, Mr. LeBoeuf said: 


“If a structure is to be located on the 
state-owned river bed, then, of course, its 
consent must be obtained, although it is a 
puzzling question to determine what price 
the state may exact for such consent. The 
extreme private view might be that only a 
nominal charge could be made, as mere 
land under water had no real value to the 
state. On the other hand, the opposite ex- 
treme would be that without the use of 
such land the development could not be 
efficiently made and, therefore, that a sub- 
stantial price is justified. That is some- 
thing which even courts may have to com- 
promise. The sensible solution of this 
difficulty is for the state officials and pri- 
vate interests to get together and work out 
a plan of development fair to both.” 


A= pointing out the dangers in- 
volved in any development of the 
St. Lawrence river of any state re- 
sources because of the limited charac- 
ter of the state’s trust title in the river 
bed, Mr. LeBoeuf summarizes state and 
private rights in boundary and river de- 
velopments as follows: 


“Without discussing in detail such a dif- 
ficulty, and there are others, it would seem 
that the relationship between the state and 
private interests with reference to a de- 
velopment of these boundary streams 
= be summarized as follows: 

If the state makes the development 
it id. acquire the necessary portions of 
the banks and uplands of the stream, now 
privately owned, and the water power 
rights which are attached thereto, together 
with such other upland as would be flooded 
or needed for the location of dams and 
other hydraulic and electric structures. It 
is assumed that these lands and water 
rights would cost a very large sum. 

“2. If those persons or corporations who 
now own the banks of the river and the 
riparian rights do not voluntarily sell them 
to the state, a question arises as to whether 
the state could condemn them for a power 
development. As is well known, the right 
of the state to take property of private 
individuals under the exercise of the power 
of eminent domain is limited not only by 
the requirement of paying adequate com- 
pensation, but also that the purpose for 
which the property is seized be in fact a 
public one. Apparently there is no case 
in this state directly holding that it is a 
proper public purpose, justifying the sei- 








PUBLIC UTILITIES FORTNIGHTLY 


zure of private property, for the state to 
build or operate hydroelectric plants. 
Without considering all of the pros and 
cons, it is entirely possible that the courts 
might hold it was no part of the govern- 
mental function of the state to go into 
the power business. In that event the 


has complete authority to permit any de- 
velopment under terms which would fully 
protect the interests of the state and its 
citizens.” 


M* Le Boeuf also discussed the 


danger of St. Lawrence power 


state would be unable to acquire the up- being considered an incident to a Fed- 


lands and water rights necessary to the 
project. 


eral waterway improvement and the in- 


“3. According to one judge’s opinion in ternational phases of Niagara or St. 
a recent court of appeals case, if the de- Lawrence power developments, and 
velopment is made by private interests own- concluded that any sound plan of im- 


ing the banks of the river they would have 
to obtain the consent of the state to the 


mediate dévelopment is preferable to 


location of the dams or other structures even a better plan that involves delay. 


on its lands under water, if such structures 
are necessary, and pay an equitable charge 
therefor. 

“4. Whether the development is made by 
the state or by a private corporation, dif- 
ficulties may arise under the theory that 
the extensive use of the state’s land under 
water is inconsistent with its governmental 
trust title for the benefit of navigation. 
These may best be avoided if the develop- 
ment is also a substantial improvement of 
navigation and the state reserves a suf- 
ficient control for the benefit of present 
and future navigation, and also if the 
scheme is fair and satisfactory to both 
state and private interests. 

“5. A state development of the St. Law- 
rence, whether made directly or through 
some device such as a ‘Water Power Au- 
thority’ or ‘Water Power Trustees,’ would 
require further legislation and the creation 
of new agencies of government. 

“6. Under the Water Power Act (Arti- 
cles V and XIV of the Conservation Law) 
the Water Power and Control Commission, 
with the approval of the Governor, now 


He said: 


“In conclusion I would like to sum up 
my feelings on the subject by stating that 
the Niagara and St. Lawrence afford the 
only water powers of any considerable 
magnitude in which the state has any in- 
terest, and the extent of that intefest is 
limited to the terms which it may right- 
fully exact as the price of its consent to 
the erection of structures on the bed of 
the river; that while I feel the present 
water power statutes provide a sound 
economic method of development, afford 
every protection and adequate compensa- 
tion to the people of this state, at the same 
time, if the real welfare of our citizens is 
to be considered, any economically sound 
scheme of immediate development is much 
to be preferred to any future plan, no mat- 
ter how perfect, which would delay the 
actual development.” 


Tue State or New YorK AND WATER PowER 


DEVELOPMENT. By Randall J. Le Boeuf, Jr. 
Address before the Empire State Gas and 
Electric Association, 1929. 





Why Investment Bankers View Consolidation in the 
Electric Utility Field without Alarm 


‘to Public Service Securities Com- 
mittee of the Investment Bankers 
Association of America does not view 
the consolidation movement in the elec- 
trical industry with alarm. In its 1929 
report, the Committee said: 


“Such is the inherent nature of the elec- 
tric light and power business that its 
growth continues, and will for years to 
come continue, unabated as to the mere 
production and sale of kilowatt hours. 
But it has had a special impetus this past 
year as the result of far-flung mergers and 
consolidations, backed by the very largest 
financial resources, that make the mergers 
of earlier years, important as they then 
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were, seem petty forward steps. The 
groupings that are now taking place on 
an ever-expanding scale were foreseen long 
ago by a few forward-looking men, so 
that to them present developments are but 
their Jules Verne visions coming true. 
These developments have stimulated the 
public mind to buy the stocks of these 
groupings with the result of heavy specu- 
lation, and the political mind to a terror 
of the octopus of financial power devour- 
ing an innocent public. Neither attitude 
of mind is justified, and the sooner calm- 
ness is restored the better will it be for 
all concerned. Let the Investment Bankers 
Association do all in its power to encour- 
age sane and balanced judgments of this 
fundamental industry.” 
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HE Committee, however, sees the 
ie - of tightening state regu- 
lation but is not in favor of Federal 
regulation. Says the Committee: 


“If the public advantage in these in- 
creasingly large groupings is accepted, the 
question is, then, wherein are the dangers 
to be avoided—for evil lurks in the shadow 
of every good. As your Committee sees 
it, there is increased need of a tightening 
as may seem necessary of public state regu- 
lation at the source, and of an increased 
resistance on the part of such regulating 
authority to the often intangible influences 
over far-flung operations by a remote cen- 
tralized control. On the other hand, there 
should be a very cautious interference in 
the business by Federal agencies, and an 
even greater caution in any attempt to 
regulate holding companies lest their con- 
spicuous advantages as correlating and 
financial _mediums be seriously impaired. 
As to Federal regulation of interstate 
transfer of kilowatt hours, analysis dis- 


closes the fact that but little more than 
10 per cent of the total kilowatt-hours 
generated across state lines, and that of 
these scarcely one-third, or 3 per cent, of 
the total come within possible Federal ju- 
risdiction. This fact scarcely indicates a 
present need for Federal regulation. As to 
holding company regulation, its only jus- 
tification must lie in its somehow protect- 
ing the ultimate consumer of electricity. 
But here is where regulation at the source 
by state authority becomes important, for 
if that regulation of operating properties 
(and the operating property is at the base 
of the entire financial structure) can be 
assumed as fully effective, then the per- 
mitted distributable earnings are a definite 
amount, unaffected by any levels or 
amounts of superstructure securities out- 
standing, and uninfluenced by their mar- 
ket quotations.” 


Report oF Pusiic Service Securities Com- 
MITTEE OF THE INVESTMENT BANKERS ASSO- 
CIATION OF AMERICA, at the 1929 Conven- 
tion at Quebec, October 15, 1929. 





The Transportation Companies’ Troubles 
in Keeping Up with the Jones’ 


O-ORDINATION of the agencies of 

local transportation is the solution 
of street railway difficulties in the opin- 
ion of Thomas N. McCarter, president 
of Public Service Co-ordinated Trans- 
port of New Jersey. This company 
claims to be the largest system of co- 
ordinated transportation in the coun- 
try. It owns street railways, busses, 
taxis, and ferries. 

In an address before the American 
Electric Railway Association at Atlan- 
tic City, October 3, 1929, Mr. McCarter 
pointed out that local transportation is 
as vital today as it ever was but that 
there had been a change in the charac- 
ter of service demanded by the public. 
He believes that those transportation 
companies who have borne the burden 
of providing service during the long 
period, while benefits continued to ac- 
crue to public and riders, and owners 
went without return, or bore continu- 
ing losses, should, within reasonable 
limits, be protected i in the right to pro- 
vide the extended and diversified serv- 
ice that local transportation now prop- 
erly includes. 


Mr. McCarter is impressed with the 
importance of busses in any plan of co- 
ordinated transportation. He says: 


“In New Jersey our extensive use of the 
motor bus has come about because we have 
found it the best way to meet public de- 
mand for additional transportation facili- 
ties. The financing of track extensions 
sufficient to provide any appreciable part 
of the service that we now give, would, as 
I have said, have been impossible, yet if 
we had not undertaken to meet this de- 
mand we would have been confronted by 
irresponsible competition that would even- 
tually have ruined such railway properties 
as we did operate.” 


s to the financial benefit of co- 
[ \ ordinated transportation, Mr. Mc- 
Carter says: 


“We cannot, as yet, boast of satisfactory 
financial returns as the result of our ef- 
forts at co-ordinating service, but we can 
say that our situation is today immeasure- 
ably more favorable and secure than it 
would have been had we attempted to mect 
the new conditions by any other method 
than through such co-ordination. We can 
say that our situation is improving; that 
the knowledge that we are constantly ac- 
quiring as to the practical economics of 
the business, is enabling us to more eco- 
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nomically and effectively administer our 
various services, and that we have a not 
unreasonable hope of seeing a much im- 
proved condition in the immediate future 
through co-operation on the part of the 
proper authorities. And we can say, also, 
that our standing with the public has im- 
proved as there has come a recognition of 
what we are trying to accomplish, and a 
knowledge that through out extending con- 
trol of local transportation facilities, stand- 
ards of service, including safety, equip- 
ment, schedules, and dependability, have 
been raised to a new level. 

‘We are not yet out of the woods; our 
problems are not as yet all solved; we 
have not yet attained a state of self-suf- 
ficiency and we are still in need of that 
public co-operation and assistance of which 
I have spoken. Neither this system, nor 
any other system, can function ‘effectively, 
if it is compelled to bear the burden of 
unjust taxation; nor can it do so unless it 
is given protection from irresponsible com- 
petition and receives co-operation from the 
public authorities in the very essential 
business of maintaining schedules in the 
face of growing street and highway con- 


gestion, while it is sine qua non that it 
must be permitted to earn for itself a re- 
turn which will justify its efforts and in- 
vestments made in it. . 

“The future of the industry represented 
here today rests upon its ability to adapt 
itself to the new conditions which confront 
it. It continues to have a great public 
service, closely allied to the progress and 
welfare of the people, to perform. Its 
functions have been broadened as new 
agencies for their performance have come 
into being, and with this widening of op- 
portunity has come increased essentiality 
and a closer relationship to public weal. 
Upon these developments is based my firm 
belief that the industry will emerge from 
the cloud of troubles that now surrounds 
it, and take its deserved place among the 
Nation’s prosperous utilities.” 


=e a 


Address by Thomas N. McCarter, President 


of the Public Service Co-ordinated Trans- 
port before the American Electric Railway 
Association at Atlantic City, October 3, 
1929. 





The Public Utility Holding Company 
Is Here to Stay 


HE holding company in the utility 

field is evidently here to stay. At 
least that is the opinion of Paul Tom- 
linson writing for Harpers Magasine. 
He declares that it has worked well to 
date and should continue to work well 
in the future; that it is a perfectly log- 
ical development; that it has brought 
utility service to hitherto isolated parts 
of the country, has improved that serv- 
ice, and made it cost less. He believes 
that the buyer of public utility service 
has every reason to support the holding 
company and that certainly the holding 
company has been good to buyers of 
public utility service. 


nN the advantages of holding com- 
panies, Mr. Tomlinson says: 


“Small operating companies have rela- 
tively larger overheads than the big ones; 
they cannot afford to employ the best engi- 
neers and managers; their smaller mar- 
gins of profit do not provide them with 
funds for the purchase of the most econom- 
ical and latest mechanical equipment; small 
companies are not so liable to be located 
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most strategically, and their businesses are 
not usually diversified enough to give them 
the desired distribution of load. Small 
companies operate under a_ tremendous 
handicap, and it is only natural that reali- 
zation of this fact has led small units to 
form combinations and to make themselves 
sufficiently large to obviate as many of 
these obstacles in the way of their most 
successful performance as they can. These 
combinations have effected economies for 
the customers and increased profits for the 
stockholders at the same time, a very happy 
combination of results. So well have these 
combinations worked out that they have 
become the usual thing in the public utility 
field, and, as was to be expected, have 
grown constantly larger in size. There 
have been combinations of combinations, 
and still further combinations, until the 
size of some of these businesses is enough 
to stagger the imagination. And as they 
have grown in size there has been a wider 
diversification of their interests. Now all 
of this has been to the advantage of the 
public and of the stockholders, but it has 
not been the practice of the utilities to 
assume that because a thing works well it 
cannot be made to work better. As the 
combinations have grown larger and more 
diversified in interest it has been found 
that the management of such gigantic cor- 
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porations has become increasingly com- 
plicated and difficult. So another step 
has had to be taken, and borrowing from 
the experience of other businesses, the util- 
ities have taken unto themselves and adapt- 
ed to their own requirements, the holding 
company.” 


M* Tomlinson also makes this in- 


teresting comment on the effect 


of the holding company on the compe- 
tition : 


“One would think perhaps that the de- 
velopment of the holding company might 
have stifled competition, made the public 
utility industry monopolistic, and increased 
the cost to the consumer. This has not 
proved to be the case. Public utilities have 
been monopolies to a large extent for a 
long time, and strange as it may seem, the 
holding company has rather opened up the 
field again. There are new territories con- 
stantly appearing, suitable for development 
by the public utilities; local corporations 
are not nearly as ambitious as large hold- 
ing companies, and these latter are ever 
on the lookout for new opportunities for 
more business. The keenest sort of com- 
petition often develops for control of new 
areas, and one result is often the lowering 
of rates. Further, it is obvious that in 
order to attract new business, no matter 
where it may be, in a new district or in an 


PUBLIC UTILITIES FORTNIGHTLY 


old one, one of the most approved methods 
is to keep rates down and service at a high 
level. Holding companies realize the ad- 
vantages of new business and will go a 
long way to get it.” 


ig should perhaps be stated that mo- 
nopoly in the utility field is no 
longer feared wherever rates are under 
the control of Public Service Commis- 
sions. Competition of various kinds is 
always in force in the utility field but 
competition between utility companies 
of the same kind is frowned upon. The 
modern policy is one of regulated 
monopoly. Competition between the 
same kind of utilities is no longer en- 
couraged because it results in duplica- 
tion of facilities and financial loss to 
the public in the end. The customers 
of public utility companies have no rea- 
son to fear from utilities the evil of 
monopoly which consists of the power 
of monopoly to fix its own rates, and, 
therefore, overcharge for what it may 
have to sell. 


Uruity Hoipinc Companies. By Paul Tom- 
linson, Harpers Magazine, December, 1929. 





Should the Public Be Taxed for 
Modern Street Railway Service? 


public regulation, and not a 5-cent fare 
specified in some antiquated franchise, un- 











geste out the difficulties to be 
overcome by the street railway in- 
dustry in its efforts to recover its 
former prestige, the Public Service 
Securities Committee of the Investment 
Bankers Association of America, in its 
1929 report, said: 


“Unless the public is to take over these 
operations (which your Committee believes 
to be a wrong policy to pursue), and tax 
the whole community for such service as 
it elects to give, it must change its attitude 
toward the street railway and recognize it 
as a public servant conferring definite and 
large community benefits, and relieve it 
of inequitable financial burdens. Why 
should a street railway pay large paving 
costs, and snow removal costs, for general 
public advantage; why should not subway 
and similar costs be borne by the benefited 
property, as are other street improvements, 
for a subway is nothing but street exten- 
sion? It is the fair cost of service that 
the car rider should pay, under careful 
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der which a service essential to public wel- 
fare cannot survive. And the public must 
recognize that monopoly of all the facili- 
ties of transportation under public regula- 
tion will confer wider community benefits 
than can a continuation of destructive com- 
petition.” 


In this connection the responsibilities 


of the industry were also alluded to. 
The Committee said: 


“On the other hand, the industry has 
grave responsibilities. A new point of 
view must be developed, both as to equip- 
ment and operating methods. Evolution in 
these respects has been astonishingly slow. 
The whole subject must be thought of in 
new terms. First, income must be in- 
creased, more passengers must use street 
cars. Present equipment is for the most 
part an anachronism. Cars must be made 
attractive, light weight, noiseless, easy to 
board and leave. Public taste and conven- 
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ience must be catered to. This done, the 
great advantage of the street car rolling 
on a fixed track, over any form of free- 
moving bus, transporting multitudes of 
people should make itself apparent. To all 
of this the American Electric Railway 
Association is abundantly alive, and at its 
convention just held in Atlantic City there 
was much evidence of progress in equip- 
ment—new design of cars, differential 
drive, worm gears, and numberless devices 
to make the street car more attractive to 


passengers and to the public both in ap- 
pearance and performance. These efforts, 
the gradual restrictions on parking privi- 
leges in congested districts, and the co- 
ordination of the various transportation 
services should mean a recovery in the 
street railway industry. 


Report oF Pusiic Service Securities Com- 
MITTEE OF THE INVESTMENT BANKERS AsSo- 
CIATION OF AMERICA, at the 1929 Conven- 
tion at Quebec, October 15, 1929. 
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The March of Events 





Alabama 


Paving Blamed for Keeping Up 
Gas Rates 


§ pen of the city of Mobile and rep- 
resentatives of the Mobile Gas Com- 
pany, according to the Mobile Press, have 
found paving ventures to be an obstacle to 
gas rate reduction. The contention is made 
that when a street is paved the gas company 
is required to lay its lines in order to be 
ready for business which might arise in the 
future along those streets included in the 
paving venture. In many cases there are no 
gas users along these streets. 

This, it is said, necessitates an unusually 


high investment on which there is no return. 

Attempts have been made to arrive at a 
plan by which rates could be reduced. The 
matter has been referred to engineers of the 
Commission, not in the form of a protest, 
but merely to see if that body could offer 
any suggestions which might be useful to 
Mobile gas consumers. 

A reduction in rates to industrial users 
has already been made. One suggested plan 
for a decrease in rates to domestic users is 
to accord a lower rate to those patrons who 
consume gas in all household uses, such as 
cooking and heating. Casual users who burn 
gas only for one or two appliances would 
have a higher rate. 


e 


California 


Higher Phone Rates in San 
Francisco Below those 
in Los Angeles 


N UTWITHSTANDING increases authorized by 
the Commission for telephone service 
in the San Francisco bay region and de- 
creases ordered in the Los Angeles district, 
we are informed by the San Francisco 
Chronicle that telephone service is still more 
expensive in the Los Angeles district than 
in the northern area served by the Pacific 
Telephone & Telegraph Company. The arti- 
cle in this newspaper states: 

“In San Francisco and the east bay the 
new charge for a one-party line flat rate 
desk service, is $4.25 and for a two-party 
line, flat rate desk service, it is $3.25 

“In Los Angeles charges for the same class 
of service have been $4.75 and $3.75 respec- 
tively. The new rate provides a reduction 
of 25 cents a month in each class, so the Los 
Angeles subscriber is to pay 25 cents more 
a month than will the San Francisco bay 
resident. In each locality the differentials for 
type of instrument are the same, 25 cents 
less for a wall phone, 25 cents more for hand 
sets and 75 cents more for an extra desk 
set. Extension stations in Los Angeles have 
been $1.25 extra. 

“In Los Angeles there is a four-party line 
for which $3 has been charged and which has 
been reduced to $2.75. This is comparable 
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with the four-party coin box used in San 
Francisco, the basic charge for which was 
$2.10.” 

Important savings for telephone subscrib- 
ers of the bay region are effected by the 
revision of rates, despite the fact that the 
order as a whole is designed to reduce reve- 
nues of the company $2,100,000 a year, we 
are told by the San Francisco Examiner. 
This paper in dealing with a statement by 
Thomas S. Louttit, president of the Com- 
mission, continues: 

“For example, Louttit declared, the tolls 
for transbay conversations have been mate- 
rially reduced. Effective January Ist, the rate 
will be 10 cents for the first five minutes and 
5 cents for each additional three minutes. 
This supplants the present schedule of 10 
cents for the first three minutes and 3 cents 
for each additional minute. 

“Louttit explained that the average trans- 
bay conversation is four minutes, costing 13 
cents under present rates. Under the revised 
schedule, an eight minute conversation will 
cost 15 cents, in contrast to 25 cents under 
the existing rate. 

“Another advantage gained by subscribers, 
Louttit said, is found in the order compelling 
the telephone company to make changes in 
antiquated instruments, without cost to the 
user. 

The Commission, on December 2nd, de- 
nied a request for rehearing filed by the 
California Northern Hotel Association. The 
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Commission had previously denied the re- 
quest of San Francisco and the bay cities 
for a rehearing. The hotel group, according 
to the San Francisco Chronicle, stated that 
the Commission was in error when it found 
that substantially the same exchange rates 


Tentative Gas Rates to Be Set 


I" was decided at a session of the natural 
gas rate hearings before Commissioner 
Clyde L. Seavey on November 22d that a 
temporary rate schedule for the sale of nat- 
ural gas in the San Francisco bay region will 
be announced by the Commission the first of 
next year, according to a report in the San 
Francisco Examiner. The rate will go into 
effect when straight natural gas is turned 
into the homes and industries of the bay 
region on or about April Ist. 

The Pacific Gas & Electric Company pre- 
sented evidence in behalf of its application 
for authority to increase rates approximately 
one million dollars more annually than is pro- 
vided for in a schedule recommended by 
Claude C. Brown, gas administrator for the 
Commission. Dion R. Holm, assistant city 
attorney of San Francisco, representing the 


should exist for the bay region and Los 
Angeles, and that the two areas were not 
comparable. The hotel men also took the 
position that hotels will experience a much 
greater increase than any other class of 
subscribers. 


& 


bay cities, asked that the subject be dropped 
until after there has been time to make a 
study of conditions when Straight natural gas 
is served in the area. At present the service 
is of mixed natural and artificial gas. 

The company’s gas engineer, B. B. Beckett, 
according to the San Francisco Chronicle, 
said that for San Francisco bay area the cost 
was $16.90 annually for each consumer, and 
that in the entire area supplied by the com- 
pany this cost was $18.45. He said these 
costs would not be changed by the advent of 
natural gas, and contended that as the rates 
were to be much lower than those now 
charged for artificial gas, a proposed service 
charge of 60 cents a month is justified. 

The scale of rates fixed by Mr. Brown has 
been said to mean a reduction in present 
earnings of the company approximating 
$7,000,000 annually, or about 37.5 per cent of 
present charges to the consumer. 


= 


Colorado 


Lower Rates Suggested Where 
Old Equipment Used 


LOWER gas rate to the city of Fort Col- 

lins than to other cities served by the 
Public Service Company was one of the 
suggestions at a meeting of a committee ap- 
pointed by the Fort Collins chamber of com- 
merce to aid the city commissioners in set- 
tling the natural gas rate problem. The rea- 
son given was that Fort Collins had much 
of the old equipment to use and had been 
using gas for a longer period than neighbor- 


ing cities served by the natural gas company. 

At a gathering of the committee on No- 
vember 16th, according to the Fort Collins 
Ex.-Courier, it was decided not to meet with 
representatives of the public utility company 
until the members of the committee became 
more familiar with the problem in question. 
Examples were presented to the committee 
members showing the increases under a pro- 
posed new natural gas rate schedule. 

An effort was to be made to determine the 
exact conditions in the local oil field to see 
if the wells were failing as fast as had been 
reported. 


Connecticut 


Attorney General Refuses to 
Take Action against Commission 


HE attorney general of the state of 

Connecticut has refused to take any ac- 
tion for the removal of the members of the 
Public Service Commission as the result of 
a petition filed by Professor Albert Levitt, of 
Greenwich, and more than one hundred elec- 
tors of the state. The petition asked for the 
removal of the Commissioners for “material 


neglect of duty” by reason of their alleged 
failure to enforce and observe the laws of 
the state which provide for the elimination 
of grade crossings. 

The reasons for the refusal are set forth 
in an opinion accompanying a letter to Mr. 
Levitt dated December 3rd. It is pointed 
out that the statute requires railroads to 
eliminate, at their expense, one grade cross- 
ing for every 50 miles of track located with- 
in the state each year, and that in case of 
failure to do so, the Commission shall order 
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such elimination “if, in its opinion, the finan- 
cial condition of the company shall warrant.” 

The attorney general directs attention to 
the fact that the Commission must exercise 
its discretion, and that its discretionary pow- 
er is not subject to interference by the judi- 
ciary unless it can be shown that the discre- 
tion has been abused or that the Commis- 
sion has acted arbitrarily and beyond its 
powers or in an unlawful manner. 

The attorney general finds nothing in the 
petition by the electors substantiating any 
allegations of neglect of duty. The petition, 
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it is said, fails to show the financial condi- 
tion of any specific railroad but merely cites 
net earnings which may be derived from 
business within and without the state of 
Connecticut for all railroads operating in the 


state. The opinion states that inquiry must 
also be had as to capital, surplus, indebted- 
ness, stock issues, and whether the railroad 
is on a dividend paying basis. The interests 
of the public, as well as of the railroad it- 
self, are said to demand that adequate atten- 
tion be given these factors in order to ascer- 
tain the financial condition of the road. 


Delaware 


All Water to Be Metered 


NOTICE has been sent to customers re- 
ceiving service from the Wilmington city 
water department that beginning January 1, 
1930, every property owner in Wilmington 
will pay his water rates according to meter 
consumption, says the Wilmington Journal. 
The purpose of the change from the flat to 
the meter basis is to prevent waste of water. 
It will also mean that the payment of water 
rates will be on a more equitable basis. 
Major Harry B. Van Sciver, registrar of 


the water department, pointed out that there 
is plenty of water but that the city does not 
want any wastage. On the scheduled rate 
basis a man could let his water run all win- 
ter to prevent it from freezing and he would 
still pay the same as if he had not been so 
wasteful. When all properties come under 
the same rates, however, a man who had been 
paying $10 a year on the scheduled rate could 
save and pay only $7 a year under the new 
plan of operation if he were economical and 
sensible in his use of the water, said Major 
Van Sciver. 
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District of Columbia 


Court to Review Denial of 
Higher Street Car Fares 


T HE Washington Railway & Electric Com- 
pany and the Capital Traction Company 
have announced a joint appeal in the District 
supreme court against the order of the Pub- 
lic Utilities Commission denying a 10-cent 
cash fare with reduced rates for regular rid- 
ers. Corporation Counsel W. W. Bride, says 
the Washington Herald, has stated that he is 
prepared to meet the street railway companies 
in any sort of case which they may bring 
into court. 

One of the outstanding objections of the 
companies to the decision is the fact that 


unified operation was considered by the Com- 
mission although a merger agreement of the 
companies, entered into last year, was neither 
approved nor rejected by Congress. Attor- 
ney G. Thomas Dunlop, counsel for the com- 
pany, is quoted in the Herald as stating: 

“Under these circumstances it cannot be 
said that a corporation merger is now au- 
thorized by law or that the two companies 
have in their own hands the remedy for the 
condition of which they complain. 

“Since the agreement between the compa- 
nies has expired and new legislation is nec- 
essary, the Capital Traction Company is will- 
ing to negotiate a new merger agreement, 
which may be acceptable to the Commission, 
as now constituted, and to Congress.” 
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Georgia 


Continuation of Car Service 
Demanded under Franchise 


HE Georgia Power Company has been 
operating in the city of Rome for years 
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under a franchise authorizing power, light, 
and transportation service. G. E. Maddox, 
special attorney for the city, says the Rome 
News-Tribune, has been preparing for legal 
proceedings to force the company to comply 
with the letter of the terms of the franchise. 
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The purpose is to prevent the separation of 
power, light, and transportation systems and 
the discontinuance of street car service. 

Mr. Maddox appeared before the Rome 
city commission on November 18th to ex- 
plain the situation as he saw it. He is quot- 
ed as stating in part: 

“When the North Rome line was aban- 
doned, the city of Rome protested the arbi- 
trary action of the power company and ap- 
peared before the Georgia Public Service 
Commission on September 26th. On October 
8th we filed briefs of the evidence, and since 
that time the State Commission has had the 
matter in its hands. They have had it for 
over seven weeks and have not as yet made 
a decision. 

“IT do not like to be suspicious, but seeing 
what is being done by the Georgia Power 
Company, what steps its officers are taking 
leads me to only one conclusion. In six 
months from tonight—and I believe it as 
firmly as I know I am standing here talking 
to you—there will not be a street car oper- 
ating on a single line anywhere in Rome. 

“The law is clear. Under many decisions 
of the United States Supreme Court, a cor- 
poration cannot be forced to continue in busi- 
ness at a loss of money, but it cannot aban- 
don a part of it, even if losing money. Their 
franchise is a contract between the city and 
the power company, and it must be carried 
out as a whole. . 

“The Georgia Coach Company has recently 
filed with the Public Service Commission a 
petition for the right to parallel the entire 
street car system, with a few minor excep- 
tions. 

“If this request is granted, if the Georgia 
Coach Company is a competitive company, 
they would be operating a bus service in ab- 
solute competition to the Georgia Power 
Company. 

“I don’t know the connection between the 
Georgia Power Company and the Georgia 
Coach Company. But I do know that the 


Natural Gas to Make Fuel 
Costs Lower 


EDUCTION in the monthly bill of every 
consumer of gas, says the Atlanta 
Georgian, was promised in a new scale sub- 
mitted to the Commission on November 25th 
by the Atlanta Gas Light Company. It was 
explained that with natural gas about to be 
pumped in from Louisiana, it would be un- 
necessary for the consumer to burn as much 
gas to obtain the same amount of heat. 
The average bill, it was estimated, would be 
reduced 11.4 per cent. 
The rate per cubic feet would be increased 
under the new rate, but the bill, it was said, 
would be less. For example, a person using 


way is going to be made mighty easy for 
the Georgia Power Company to acquire their 
service. The power company denies there is 
any connection between the two. I am not 
satisfied with that answer. It might not ex- 
ist today, but with twelve months I believe 
it will. 

“The same day that the Georgia Coach 
company filed its petition with the Public 
Service Commission, there was notice given 
of intention to file a petition with the secre- 
tary of state for a charter for 101 years for 
the Rome Railway & Transportation Com- 
pany. The stockholders, as set out in this 
petition, are all connected with the Georgia 
Power Company. It is to have only $1,000 
paid in in capital stock. 

“The lines of operation of the Rome Rail- 
way & Transportation Company are identical 
with those of the existing lines. Its ten 
stockholders are all connected with the power 
company. You will recall that the president 
of the company said before the Public Serv- 
ice Commission that the time would come 
when it would profit the company to remove 
all street car lines. 

“On the face of this petition the Rome 
Railway & Transportation Company can have 
but one purpose, and that is to take over 
the street car system of the Georgia Power 
Company.” 

It was suggested that the city might ask 
the Commission not to grant a competitive 
company a franchise as a step towards pro- 
tecting local interests, or the city might en- 
join the secretary of state from granting a 
charter to the Rome Railway & Transporta- 
tion Corapany. The city might then, it was 
said, enjoin the Georgia Power Company 
from separating its services and thus give 
them the right to abandon transportation fa- 
cilities when they saw fit. If this failed, the 
speaker continued, proceedings might be filed 
looking to cancellation of all franchises of 
the company permitting it to render its vari- 
ous utility services in the city. 


100 cubic feet of gas per month at present 
pays $1.13. With natural gas he would have 
to burn 60 cubic feet to obtain the same re- 
sult, and would pay $1.10 under the rates 
proposed. The Commission took the pro- 
posed schedule of rates under advisement 
and the ruling will be announced later. 

The proffer of the new tariff was made by 
the company in reply to a rule nisi issued 
by the Commission citing the company to 
show cause why rates should not be reduced. 
The Commission was advised by the com- 
pany that a schedule had been devised which, 
while it would drastically reduce the com- 
pany’s revenue, would eventually meet all the 
needs of the situation. Natural gas is ex- 
— to be in service in Atlanta by January 

st. 
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Indiana 


Restriction of Commission 
Power over Mergers Indicated 


HE powers of the Public Service Com- 
mission in the supervision of mergers or 
consolidations of public utilities, according 
to a recent opinion given by the Attorney 
General, James M. Ogden, to C. F. McIntosh, 
a member of the Commission, are limited to 
mergers of two or more public utilities which 
furnish a like service or product and are do- 
ing business in the same municipality or lo- 
cality, or whose lines intersect or parallel 
each other within the state. 
Explaining the law further, the attorney 
general points out that the Commission can- 


not authorize a merger between a company 

whose primary service to the public is the 
furnishing of transportation with a public 
utility whose primary service to the public 
is the furnishing of ice, heat, gas, or other 
dissimilar service or commodity. The ulti- 
mate decision of whether utilities are or are 
not similar in service or products, it is said, 
is a question of fact in each case for the 
Commission to decide from the evidence be- 
fore it, and the Commission may determine 
whether the utilities proposing to merge do 
or do not come within the provisions of the 
law and are actually similar, either in service 
or product rendered the public, and whether 
or not sound public policy demands, allows, 
or permits such consolidation or merger. 


Maine 


Abandonment of Interurban Line 
Carrying Interstate Freight 


Wr the Bangor Hydro Electric 


Company’s line between Bangor and 
Charleston is under the jurisdiction of the 
Interstate Commerce Commission or the 
Maine Public Utilities Commission is one of 
the questions raised at a two-days’ hearing on 
a petition for authority to discontinue service 
over the line. 

Attorney Frank Fellows, appearing for 
certain towns remonstrating against the 
abandonment of service, says the Bangor 
News, raised the point of jurisdiction. Quot- 
ing from the article in this paper: 

“The law states that electric car lines in 
interurban service, not connected with steam 
railroads, are under the control of the Public 
Utilities Commission, and not under the In- 
terstate Commerce Commission, but Attorney 
Fellows maintained that nearly all the freight 
shipped over the Charleston division of the 
petitioning company’s system was delivered 
at North Bangor station to a steam railroad 
for shipment out of the state and generally 
outside of New England. Practically all the 
business of the Charleston line is handling 
freight, the passenger business having dwin- 
dled to small proportions on account of the 
numerous motor cars and motor trucks. 

“It was also claimed that nearly all the 


shipments on the Charleston line were made 
in foreign cars, delivered to the steam rail- 
roads and shipped in the same cars to points 
of destination outside of New England. 

“Attorney Shumway for the petitioning 
company was not prepared to argue on this 
point, hence the Commission allowed the at- 
torneys thirty days for filing briefs after the 
attorneys receive the transcript of evidence 
from the official stenographer.” 

Other questions raised in the proceeding 
involved the matter of expense and the mat- 
ter of public convenience and necessity. The 
attorney for remonstrants quoted a decision 
of Justice Brandeis of the United States Su- 
preme Court on the question of serious in- 
jury to the people and a light burden on 
the operators. He said their position is that 
the system is one system only, the Bangor 
Hydro Electric Company, and that there is 
a great public necessity for the Charleston 
line, the operation of which imposes only a 
relatively light burden on a prosperous car- 
rier. 

Counsel for the company argued that the 
road could not be operated without a loss, 
since it had cut operating expenses to the 
limit and there comes a time when the road 
can cut expenses no further. He said that 
if the people did not furnish business enough 
for the road it is worth “no more than a 
12-story office building would be on Moose- 
head lake.” 
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Massachusetts 


Information Requested from 
Edison Electric Company 


F IFTY-ONE requests for information from 
the Edison Electric Illuminating Com- 
pany of Boston, says the Boston Herald, 
were made on November 22nd in a petition 
filed with the State Department of Public 
Utilities. A copy was sent to the company 
by Wycliffe C. Marshall, representing the 
customers, in connection with the rate case. 
Included among the requests, as reported in 
the Herald, were the following: 

A copy of the complete schedule of rates 
of the company now in effect. 

A copy of all contracts for the purchase 
of electricity by the company. 

A copy of all contracts for the purchase of 
fuel by the company. 

A copy of all contracts for the purchase 
of electric conductors, underground and over- 
head. 

For the period from June 30, 1921, to De- 
cember 31, 1928, inclusive, minutes of meet- 
ings of directors and of the executive com- 
mittee and all records of every kind, includ- 
ing letters which cover the determination of 
the annual depreciation charge. 

Minutes of the meetings of the directors 
and of the executive committee and all other 
records of every kind, inch ding letters, 
which cover the recent increase of dividends 
from $12 to $13.60 per share. 


For the year 1928, a statement giving the 
salaries and number of shares of stock 
owned by each officer, chairman of the board, 
chairman of the executive committee, presi- 
dent, each vice-president, secretary, treasur- 
er, comptroller or similar officer, general 
auditor, general manager, assistant general 
manager, general superintendent, and all! oth- 
er general officers. 

By years, for the years 1922-1928, inclu- 
sive, an analysis of expense account No. 606, 
boiler fuel, showing by vendors each kind of 
fuel with the number of short tons and the 
invoice cost, and all other items of fuel cost 
incurred in operation. 

By years, for the years 1922-1928, inclu- 
sive, an analysis of expense account No. 
E666, salaries of general officers, and for the 
same period an analysis of expense account 
No. E667, salaries of general office clerks; 
of No. E668, general office supplies and ex- 
penses ; of No. E671, insurance; of E672, re- 
lief department, pensions, and welfare work, 
and of E677, maintenance of general ex- 
penses. 

An inventory of all property not in use 
and included in balance sheet of December 
31, 1928, showing accounts affected. 

As of December 31, 1928, the value, an- 
alyzed, of transmission lines from the com- 
pany’s generating stations to municipal 
plants, to other electric companies, and to 
any other customers who have exclusive 
transmission lines. 


@ 
Missouri 


St. Louis Holding Company 
Question before Court 


HE appeal of the city of St. Louis from 

an order of the Public Service Commis- 
sion permitting the reorganizers of the St. 
Louis street railways to transfer practical 
control of the St. Louis Public Service Com- 
pany, the operating company, to a holding 
company which they also control, according 
to the St. Louis Post-Dispatch, was taken 
under advisement on November 25th by 
Judge H. J. Westhus in Cole county circuit 
court. 

Attorneys for the city of St. Louis and a 
group of minority stockholders contended 
that the move was without legal standing be- 
fore the Commission and was contrary to 
public policy. The Post-Dispatch continues: 

“The appeal involves a construction by the 
Missouri courts for the first time of the pro- 
vision of the Public Service Commission Act 
which requires a corporation to obtain per- 
mission of the Commission before acquiring 
more than 10 per cent of the stock of a rail- 
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way company or other common carrier in 
Missouri. Several holding companies have 
received permission to acquire stock control 
of operating utilities, but the courts hereto- 
fore have not been called upon to construe 
— No. 10,465, Revised Statutes of 


“The holding company in December, 1927, 
asked the Commission for authority to ac- 
quire 49 per cent of the stock of the St. Louis 
Public Service Company. The application 
later was amended to cover an amount of 
stock equal to 38 per cent, and the amended 
application was granted. The city contends 
that with stock ownership widely scattered 
38 i? cent would amount to practical con- 
tro 

“City Counselor Muench declared the Com- 
mission was in error in overruling a motion 
by the city to dismiss the application. This 
motion was based on the fact the City Utili- 
ties Company, a Delaware corporation, had 
not obtained a license to do business in Mis- 
souri. The city contended the holding com- 
pany had no legal standing before the Com- 
mission, because of this omission.” 
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Commissioner Flies to Hearing 


OMMISSIONER John H. Miller, of the Ne- 

braska State Railway Commission, is 
said to be the first Commissioner to fly to a 
hearing. Mr. Miller, with his young son 
James, on November 5th flew to Omaha to 
attend a joint hearing with the Interstate 
Commerce Commission on a formal com- 
plaint of the Farmers Union Livestock Com- 
mission v. Chicago, Burlington & Quincy 
Railroad Company. The distance by road is 
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Nebraska 


slightly less than 70 miles and ordinarily 
takes not less than 2 hours of lively driving 
while the trip was made by air in 25 minutes. 

Commissioner Miller is an air enthusiast. 
He reports this trip a most pleasant and sat- 
isfying one and indicates that he would be 
most happy if privileged to make all out of 
the state hearings by aeroplane. Governor 
and Mrs. Weaver, of the state of Nebraska, 
and Mr. Hugh Drake, secretary of the Com- 
mission, were also in the party, and the ship 
was piloted by Mr. Ensminger. 


e 


New Hampshire 


Dial Telephone Interference 
with Radio 


A COMPLAINT has been made that a newly 
installed automatic telephone exchange 
operating the dial system causes interference 
with radio reception, according to an article 
in the United States Daily. A formal hear- 
ing on the complaint was to be held by the 
— Service Commission on December 

th. 

The White Mountain Telephone & Tele- 


graph Company recently installed a dial sys- 
tem exchange. It is alleged by a number of 
citizens of North Haverhill that attempts to 
have the company initiate voluntary measures 
to correct the alleged interference have met 
with failure. 

A radio dealer, the article continues, al- 
leges that the interference is damaging his 
business and already has caused losses be- 
cause owners of radio sets are dissatisfied 
and prospective purchasers hesitate to buy 
until some assurance can be given that the 
local interference will be corrected. 


North Carolina 


City to Experiment with Substi- 
tution of Busses for Cars 


HE Durham city council on November 

18th authorized the public safety com- 
mittee to propose to the Durham Public Serv- 
ice Company an experimental elimination of 
street cars in favor of busses for sixty or 
ninety days, according to a report in the 
Durham Herald. It was hoped that a major 
portion of traffic difficulties could be solved 


e 


in this manner. The Herald goes on to say: 

“It is understood that the Durham Public 
Service Company is willing to undertake the 
experiment and to introduce five additional 
busses in order to do so. 

“For several years the busses have gradu- 
ally been replacing street cars here as ve- 
hicles of public transportation until today 
the last stand of the street car is the line 
that runs from East Durham through the 
center of town, out past Duke university to 
Watts hospital.” 


Oregon 


Power Fight Started 


| pe gt long awaited fight for lower 
electric power rates, we are told by the 
Portland News, finally got under way on 
November 10th before the Commission. 
Technical testimony was first introduced re- 
lating to the first valuation made by the Com- 
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mission of the power company’s properties 
as a basis upon which to fix rates. 

The property was valued in 1916 at $55,- 
307,474, of which approximately $46,000,000 
was classified as utilities holdings. The pow- 
er company at that time alleged that the 
value was too low and the consumers be- 
lieved it to be too high. 
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It is stated that on the 1916 figures, with 
the addition of actual costs to the company 
of subsequent construction, and less the value 


of property since out of use, is based the 
latest valuation investigation of the Com- 
mission as of December 31, 1928. 


e 


Pennsylvania 


Traction Fare Cut Demanded by 
Philadelphia Councilman 


OUNCILMAN Clarence K. Crossan, says 

the Philadelphia Bulletin, has stated that 
the time has arrived when “we should march 
on to Harrisburg and demand a reopening of 
the fare case before the Public Service Com- 
mission” because the company is earning too 
much money. Mr. Crossan alleged that the 
Philadelphia Rapid Transit Company in 1928 
advanced $21,600,000 to one of its subsidi- 


aries, and for that reason he concluded that 
it is time to seek a reduction in fares on the 
trolley system. 

The councilman says that he favors a two- 
year agreement with the Philadelphia Rapid 
Transit under which the latter would operate 
all city-owned lines and pay the municipality 
as rental an amount sufficient to meet the 
interest and sinking-fund charges on the 
Broad street subway and the Frankford ele- 
vated line. He would also require the im- 
mediate elimination of Mitten Management, 
Inc., from control. 


e 


Texas 


City Demands Gas at 
Industrial Rate 


A =a will be made by the city of 
Houston to the Commission for a lower 
rate on gas bought by the city for its Mag- 
nolia Park system if the officials of the Hous- 
ton Gulf Gas Company refuse to concede 
the city the same rate charged large indus- 
tries, according to George H. Pruter, city 
business manager and Public Service Com- 


missioner, as reported in the Houston 
Chronicle. 

The city pays 30 cents per thousand cubic 
feet for gas, and is charged 373 cents on the 
gas company’s books. The higher figure is 
the price the gas company agreed to charge 
under the terms of a 10-year contract which 
was entered into between the public utility 
corporation and the old Magnolia Park city 
administration in 1925. It is claimed that 
certain industries receive their gas at 16 cents 
per thousand. 


Wisconsin 


Uniform Gas Rates Asked 


HE claim that gas rates in Milwaukee 
should be uniform, regardless of what 
company provides the service, was made be- 
fore the Commission at a hearing on No- 
vember 16th involving the Wisconsin Gas & 
Electric Company and the Milwaukee Gas 
Light Company, Wisconsin Eastern Gas 
Company, Wauwatosa Gas Company, and 
West Allis Company. The Commission con- 
sidered an agreement between these compa- 
nies fixing a dividing line between the Mil- 
waukee and Wisconsin companies south of 
the city at Howard avenue. 
Attorney James D. Shaw, representing the 
Wisconsin Gas Light Company, said that the 
companies had reached an agreement regard- 


ing the division of territory which seemed to 
“fairly indicate the separate franchise rights 
of the two companies.” He said that the 
company would not voluntarily agree to re- 
tire from the field as the city advances south- 
ward. The Milwaukee Journal, in an article 
on the subject, says: 

“The Wisconsin company claims the right 
to supply gas in the town of Lake under a 
franchise granted in 1913. The Milwaukee 
company, by virtue of a legislative grant in 
1883, was given the right to extend its gas 
service one mile beyond the city limits of 
Milwaukee. The former company claims 
that its franchise stops any extension > 
Milwaukee company into the town of €. 
The latter company claims it was serving 
part of the town of Lake with gas in 1910.” 


830 











it 


rere ss © te 














Reports 


COMPRISING THE DECISIONS, ORDERS, AND 


Public Utilities 





RECOMMENDATIONS OF COURTS AND COMMISSIONS 


5 





VoLUME 1929E 


Points of Special Interest 
SUBJECT / 
Duties of trustees of dissolved corporation - - 
Abandonment of service after public utility is dis- 
solved - - - - - - - - 
Compelling telephone company to furnish facilities 
for radio company - - - - : - 
Abolition of telephone zone limits — - - - 
Reorganization of railroad under New York law 
Comparison of historical and reproduction costs - 
Interest on construction work in progress’ - : 
Preference of sinking fund method over straight 
line method of computing depreciation - - 
Selective ringing on telephone lines’ - - - 
Electricity as property subject to sale - : . 
Right to refuse electricity for resale - - - 
Mutual water company not entitled to special rate 
for current to public utilities - - - - 
Refusal of electric service because of type of con- 
sumer’s equipment - - - - - - 
Present rather than anticipated return as the con- 
sideration in rate case - - - - - 
Tax returns not evidence of rate value - - - 
Ownership and control of water service connections 
Payment of rental for telephone facilities owned by 
patron - - - - - - - - 





NuMBER 6 


PAGE 


577 
577 


581 
583 
594 
610 
610 


610 
610 
616 
616 
622 
625 
628 
628 
633 


638 


These official reports are published annually, in their entirety, in five bound 
volumes, at the price of $32.50 for the set. This price includes both the 
Annual Digest and a year’s subscription to Pusiic Uriities Fortnicutty. 


831 











Titles and Index 





TITLES 


Arkansas- Missouri Power Co., Miller v. 
Cold Water Light & P. Co., Goodman y. 
Consolidated Teleph. Co., Re ........... 


Great Falls Gas Co. v. Montana Pub. Service Commission 


(Mo.) 622 
(N. C.) 695 
(Wis.) 638 


cates (U. S. Dist. Ct.) 628 
Highland Domestic Water Co., Re ............... (Cal.) 633 
Miles City & E. Teleph. Co., Re ............ (Mont.) 577 
Northwestern Bell Teleph. Co., Re ...............-- iG eeveE oes (Neb.) 583 
a ere sis ia aR caer Nake Se ae Mise MeN Gila Sree ee ee (N. Y.) 594 
Sixty-Seven South Munn v. Public Utility Comrs. .................. (N. J. Sup. Ct.) 616 
Southern Caliermin Totem. Coa, Be .. 22. eiessscencsscsace (Cal.) 610 


State ex rel. WiRaDio Service Co. v. Tri-State Teleph. & Teleg. Co. 
Tri-State Teleph. & Teleg. Co., State ex rel. WiRaDio Service Co. v. ... 


.... (Minn, Dist. Ct.) 581 
(Minn. Dist. Ct.) 581 


INDEX 


Abandonment of Service. 

Dissolved corporation, 577. 
Apportionment. 

Telephone toll revenues, 610. 
Commissions. 

Exclusive jurisdiction, 581. 

Powers, electric submetering, 616. 
Consolidation, Merger, and Sale. 

Railway reorganization, 594. 


Constitutional Law. 
Restrictions on submetering, 616. 


Depreciation. 
Telephone property, 610. 
Discrimination. 
Rates to mutual water company, 622. 
Restrictions on submetering, 616. 


Electricity. 
Submetering to tenants, 616. 
Transformers and wires, 625. 
Equipment and Construction. 


29 
”? 


Ownership and control of connection, 633, 


638. 

Transformers and wires, 625. 
Evidence. 

Tax return, 628, 
Gas. 

Confiscatory rates, 628. 
Interest. 

Construction work in progress, 610. 


Mandamus. 
To compel service, 581. 


Mutual Companies. 

Refusal of special rate to, 622. 
Public Utilities. 

Dissolution, 577. 

Railroad reorganization, 594. 
Railroads. 

Reorganization, 594. 


Rates. 
Change by purchaser of property, 633. 
Special, not accorded to mutual company, 
622. 
Telephone, zone limits, 583. 
Return. 
Gas utility, 628. 
Telephone company, 610. 


Service. 

Consumer’s equipment, 625. 

Duty to render, dissolved corporation, 577. 

Ownership and control of connection, 633, 
638. 

Telephone, for 
581. 

Telephone. selective ringing, 610. 


radio receiving company, 


Submetering. 
Of electricity, 616. 


Telephones, 
Depreciation of property, 610. 
Rate zone limits, 583. 
Service questions, 610. 


Valuation. 
Historical and reproduction cost, 610. 
Interest on construction in progress, 610. 
Tax return as evidence, 628. 


832 














RE MILES CITY & E. TELEPH. CO. 


MONTANA PUBLIC SERVICE COMMISSION, 


RE MILES CITY & EKALAKA TELEPHONE COMPANY. 
[Docket No. 1034, Report & Order No. 1549.] 


Public utilities — Status of dead corporation. 

1. Upon dissolution a corporation is essentially dead, except for 
the general purpose of collecting its assets, paying its debts, and 
dividing among its stockholders the property and money remaining 
after the satisfaction of its liabilities, p. 579. 

Public utilities — Franchises and charters — Status of dead corpora- 
tion. 

2. A dissolved corporation is nonexistent for the purpose of doing 
the things which it was chartered to carry on, p. 579. 

Public utilities — Trustees of dead corporation. 

3. The passive neglect of the statutory trustees of a dissolved cor- 
poration to wind up its affairs cannot have the effect of constituting 
them a public utility under obligation to serve indefinitely, p. 579. 

Service — Abandonment — Neglect of trustees of dead corporation. 

4. The non-action of the statutory trustees of a dissolved corpora- 
tion failing to close up the utility’s affairs expeditiously upon the ex- 
piration of its charter, does not justify the refusal of the Commission 
to entertain their petition, however belated, to discontinue service, 
p. 579. 

Service — Abandonment — Dissolved corporation. 

5. The Commission was of the opinion that it could not refuse to 
grant the petition of the trustees of a dissolved utility corporation to 
discontinue its service which had been allowed to drift on after the 
expiration of its charter under the management of the erstwhile secre- 
tary-treasurer, p. 579. 


[September 12, 1929.] 


En bane. Apprication of the trustees of a dissolved tele- 
phone corporation for permission to discontinue service; granted. 

Appearances: W. H. O’Connell, Attorney, Miles City, for 
the applicants; Mr. and Mrs. Frank D. O’Neill, O'Neill, and 
Mrs. Cora E. Venable, Miles City, for the protestants. 


By the Commission: The board of directors of the Miles 
City and Ekalaka Telephone Company, a dissolved corporation, 
petitions the Commission for an order authorizing the abandon- 
ment of the telephone system formerly operated by said cor- 
poration, as a public utility, between Miles City and the Powder 


River District in Custer and Carter counties, Montana. The 
P.U.R.1929% 37 
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petition is protested by several subscribers, one of whom is also 
. a stockholder in the defunct corporation. 

It appears that on October 6, 1905, the corporation was duly 
chartered by the state of Montana for a term of twenty years 
and for the purpose, expressed in its articles of incorporation, 
of constructing, maintaining, and operating a telephone line from 
Miles City to Ekalaka and other points east of Miles City. Dur- 
ing the year 1906 the corporation constructed a single iron-wire 
grounded line between the terminals mentioned at a cost of 
$9,212. Through service was established and for a period of 
years, while the equipment was new, satisfactory service was 
maintained, and the system was operated at a small profit. As 
the system aged the margin of net- income was wiped out by 
increased maintenance charges until the stage was reached where 
the revenues of the company failed to provide sufficient funds 
to maintain the line in proper repair with the result that the 
Ekalaka end of the system was abandoned and other portions 
neglected. The maintenance charges were found to be inordi- 
nately heavy due to the fact that in the construction of the line 
the highways were not followed but the poles were set and the 
wire strung along the shortest lines available between points 
served, thus making patrol difficult and expensive. Additional- 
ly, the poles were spaced at distances greater than is generally 
employed in telephone line construction. 

The number of telephone subscribers originally attached to 
the system does not appear in the record, but we know from 
reports made to the Commission by the utility that it had thirty- 
three customers on May 1, 1916, eighteen on December 31, 1924, 
sixteen on December 31, 1925, three on December 31, 1926, 
and three on December 31, 1927. No report of operations was 
rendered for the year 1928. Reports for the four years, 1924 
to 1927 inclusive, each show a deficit. 

For at least the last several years the record clearly indicates 
that no serious attempt was made to keep the system in adequate 
repair. This state of affairs is attributed to lack of finances. 
That the financial ailments of the corporation were real and not 
imaginary is evidenced by the fact that the utility suffered its 


county and state taxes to become delinquent. The few repairs 
P.U.R.1929E. 
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that have been made to the system in recent years have been ac- 
complished by subscribers at their own expense. In its present 
condition the system supports the finding that it is wholly in- 
adequate and unfit, excepting a few small stretches, to function 
dependably. While no estimate is made, it is apparent that it 
would require a large expenditure of money to rehabilitate the 
system. It is represented to the Commission that, in the event 
the petition to abandon the system as a public utility is granted, 
the persons who are really interested in having telephone service 
to Miles City and intermediate points propose to reorganize the 
system and operate it as a mutual company. 

[1-5] In the consideration of this case we are met at the out- 
set with the fact that the corporate existence of the Miles City 
and Ekalaka Telephone Company terminated, by virtue of its 
charter provision, on October 6, 1925. (Section 6010 R. C. M. 
1921; Merges v. Altenbrand (1912) 45 Mont. 355, 123 Pace. 
21). The petition before us is, in substance, the application of 
a majority of the members of the company’s board of directors 
at the date of expiration of its charter, persons who, under the 
statute (§ 6011 R. C. M. 1921) constitute trustees invested with 
“full power to settle and liquidate” the corporation’s affairs, 
but who are not empowered to carry on the business of the dis- 
solved corporation. Upon dissolution, accomplished in either 
of the methods prescribed by the statute (§ 6010), a corpora- 
tion is essentially dead, except for the general purpose of collect- 
ing its assets, paying its debts, and dividing its property and 
money remaining after the satisfaction of its liabilities among 
its stockholders. For the purposes of the enterprise for which 
it was chartered to carry on, it is nonexistent. It has no more 
concern with or interest in the property formerly owned by it 
than a dead man has in the estate he owned at the time of his 
death. The law plainly intends that after dissolution the prop- 
erty shall belong to the shareholders, charged with the paymeni 
of corporate debts, and committed to the statutory trustees to 
satisfy these charges and to divide the residue among the stock- 
holders. The trustees are invested with the legal title for the 
purposes of the trust and are without power or authority to 


earry on the business of the defunct corporation, except to the 
P.U.R.1929E. 
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extent that performance of former functions are necessary to a 
liquidation of the corporate. affairs. (See Thompson on Cor- 
porations, 3rd Ed. § 287). In this cause we are not confronted 
with any contracts made by the corporation, the fulfilment of 
which extends beyond the corporate life, so there is no occasion 
for discussing the rule that contracts within corporate compe- 
tency, and of a nature to continue after dissolution, are not 
abrogated by dissolution but are of binding efficacy against the 
successors to the defunct corporation in ownership of its prop- 
erty, assets, and franchises. (Weatherly v. Capital City Water 
Co. (1897) 115 Ala. 156, 22 So. 140). The fact that the board 
of directors serving at the time of the expiration of the charter 
of the Miles City and Ekalaka Telephone Company, did not 
take prompt steps to settle and liquidate its affairs, but per- 
mitted its functions to go on, after a fashion, for more than 
three years after dissolution, cannot in any sense be held to 
revive the corporation, for it is well settled that a corporation’s 
existence may be extended only in the manner prescribed by 
statute. (Merges v. Altenbrand, supra). Nor can the passive 
neglect of the statutory trustees to wind up its affairs be held 
to constitute them a public utility under obligation to serve in- 
definitely. To so hold would extend the terms of the statute 
which measures their obligations as statutory trustees. The ac- 
tion of the trustees in failing to more expeditiously close up the 
utility’s affairs upon expiration of its charter appears indefen- 
sible but affords no justification for refusing to entertain their 
petition, belated as it is. The proposal of the objectors that we 
deny the petition and require the petitioners to rehabilitate the 
system and furnish adequate service is impossible of enforce- 
ment. Under the citations above made, there is no one that we 
can legally coerce into carrying on the functions of the defunct 
utility. Whether the situation would be different from a legal 
standpoint, had the directors actively carried on the utility’s 
business after expiration of its charter, is not necessary to be 
considered as the record makes no such showing, but on the other 
hand affirmatively supports the finding that there had been no 


meeting of the board of directors for years and that under the 
P.U.R.1929E 
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management of the erstwhile secretary-treasurer of the utility 
the affairs of the corporation were permitted to drift on. 

A questionnaire sent out to present subscribers and those likely 
to be interested in a restoration of telephonic service along the 
route of the dissolved corporation brought forth, with the ex- 
ception of the objections of present protestants, the response that 
abandonment was favored in the interests of a plan of stable re- 
organization. While it thus appears that in the viewpoint of a 
large majority of interested parties the granting of the instant 
application will be beneficial, we feel constrained, apart from 
that sentiment, to grant the application. 

An appropriate order will be entered. 





MINNESOTA DISTRICT COURT, THIRD JUDICIAL DISTRICT. 


STATE OF MINNESOTA EX REL. WIRADIO SERVICE 
COMPANY 
v 


TRI-STATE TELEPHONE & TELEGRAPH COMPANY. 


Pleading — Jurisdiction of the court. 

1. A question of the sufficiency of a petition for mandamus may 
be raised upon demurrer but does not go to the jurisdiction of the 
court, p. 582. 

Service — Jurisdiction of the court — Telephoned radio service. 

2. The court has no jurisdiction to grant a writ of mandamus upon 
petition of a radio receiving company to compel a telephone company 
to furnish facilities to the petitioner in view of the jurisdiction imposed 
by law over such subject matter in the Railroad and Warehouse Com- 
mission, p. 583. 


[September 6, 1929.] 


Petition by a radio receiving company for a writ of man- 
damus against a telephone company to compel the latter to fur- 
nish service; writ quashed for lack of jurisdiction. 


Finkelnburg, District Judge: 
Order Quashing Alternative Writ. 


On the 9th day of August, 1929, at 10 o’clock in the forenoon, 
P.U.R.1929E. 





MINNESOTA DISTRICT COURT. 


upon return of the alternative writ of mandamus in the above 
entitled proceeding, the respondent having filed its answer, 
moved the court, upon the pleadings, for an order quashing the 
said alternative writ. 

Leslie C. Smith, of St. Paul, appeared for the plaintiff; and 
C. B. Randall, of St. Paul, and Messrs. Webber, George, and 
Owen, of Winona, represented the respondent. 

The motion was finally submitted on briefs on August 29, 
1929. a 

The court, having examined the pleadings herein, and having 
-arefully considered the arguments of counsel: 

It is ordered that the alternative writ of mandamus hereto- 
fore issued in this proceeding is hereby quashed; and that re 
spondent have judgment for its costs and disbursements. 

Let entry of judgment be stayed for thirty days from the date 
hereof. 

Memorandum. 


i. 


[1] Respondent’s motion to quash the writ was made upon 
the following grounds: “That upon the pleadings it affirmatively 
appears that the court is without jurisdiction. 1st. Because the 
respondent is not legally obligated to furnish or lease the facili- 
ties demanded against its will, and to require tha same will de- 
prive respondent of its property without due process and with- 
out compensation; 2nd. If legally obligated, the court has no 
primary jurisdiction, since in such case petitioner must first 
apply to the Railroad and Warehouse Commission for relief.” 

The first reason given does not appear to be valid. It is in 
effect an allegation that the court has no jurisdiction because the 
petition does not state a cause of action. The question of the 
sufficiency of the petition may be raised upon demurrer, but does 
not go to the jurisdiction of the court. Respondent in its briefs 
claims that its motion raises the question of the court’s juris- 
diction of the subject matter. This claim appears to be based 
upon a misconception of what is meant by “jurisdiction of the 
subject matter.” 


“Jurisdiction of the subject matter is the power to hear and 
P.U.R.1929E. 





MINNESOTA v. TRI-STATE TELEPH. & TELEG. CO. 583 


determine cases of the general class to which the proceedings in 
question belong. . . . Such jurisdiction . . . is not de 
pendent upon the sufficiency of the bill or complaint, the validity 
of the demand set forth in the complaint, or plaintiff’s right to 
the relief demanded.” 15 C. J. 734. 


2. 


[2] The argument that if the Respondent is legally obligated 
to furnish the service demanded, the petitioner must first apply 
to the Railroad and Warehouse Commission for relief is valid. 
See State ex rel. Hilton v. Four Lakes Teleph. Co. (1918) 141 
Minn. 124, P.U.R.1919B, 247, 169 N. W. 480. In this regard 
the respondent is correct in claiming that the court has no pri- 
mary jurisdiction of the subject matter. The questions involved 
can come before the court only upon appeal from an order of 
the Commission, or upon a petition for mandamus to enforce the 
Commission’s order. Petitioner is not entitled to the writ of 
Mandamus until its rights have first been established before the 
Commission. 


3. 


Respondent’s counsel has argued with great ability the con- 
tention that the service demanded by the petitioner is not tele- 
phone service, and moreover is not any sort of service which 
respondent is obliged to furnish in its capacity of a public service 
corporation; it may, if it desires, furnish it in its private pro- 
prietary capacity, but it is not a public utility. This argument 
goes to the ultimate merits of the case; but the issue involved 
has not been presented to this court either by demurrer or mo- 
tion, and I do not feel at liberty to pass upon it. Respondent’s 
motion is restricted to the question of the court’s jurisdiction. 
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RE NORTHWESTERN BELL TELEPHONE COMPANY. 
[Application No. 7865.] 


Rates — Telephone — Abolition of zone limita. 
A telephone company was permitted to abandon a zone system an‘ 
P.U.R.1929E. 
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to offer only city-wide service within a logical metropolitan area where 
there was evidence that the zone limitations were barriers to social and 
commercial intercourse and development of the communities involved 
and where the change would benefit the vast majority of subscribers 
and would rot result in increasing the net revenue of the utility. 


{August 21, 1929.] 


AppiicaTion of a telephone company to discontinue zone 
limits and to establish a city-wide service ; granted. 

Appearances: A. J. McBean, General Attorney, Omaha, for 
the applicant; Hugh LaMaster, Counsel, for the Commission. 


Curtiss, Chairman: This is a proceeding arising upon appli- 
cation of the Northwestern Bell Telephone Company for permis- 
sion to discontinue the offering of local zone telephone service 
in its Omaha exchange, to cancel the toll rates for messages be- 
tween zones, and to make certain modifications and reductions 
in its schedule of rates for city-wide service; also, to enlarge the 
the base rate area at certain points. Hearing was held at the 
court house in Omaha on July 19, 1929, all members of the Com- 
mission sitting. 

It appears from the testimony that the applicant originally 
operated separate telephone exchanges in Omaha and South 
Omaha, with different schedules of rates for exchange service 
and a toll rate for communication between the exchanges. In 
1908 the subscribers in each of these exchanges were offered the 
alternative of continuing to take local service at the local monthly 
rates with a toll charge for calling the other exchange, or taking 
“general zone” service at a higher monthly rate which permitted 
them to call any telephone in Omaha or South Omaha without 
payment of toll. This rate plan has remained in effect ever 
since, although Omaha and South Omaha were united politically 
in 1915, the company contending that social and commercial 
rather than political boundaries should determine its rate areas. 
The entire city, including Bellevue and Ralston, is known as the 
“general zone.” South Omaha, Bellevue, and Ralston constitute 
the “south zone,” and Omaha proper the “north zone.” 

The existing principle of rate application appears to be 
theoretically fair. City-wide service is available at a schedule of 


fiat rates, and those who take this class of service may call any 
P.U.R.1929E. 
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station in Omaha, Bellevue, or Ralston without payment of toll. 
Those whose telephone use is largely local, rather than city-wide, 
can avail themselves of the option of taking local service at a 
reduced monthly rate, and paying a toll charge on those occasions 
when they desire to call a telephone in the other zone. The exist- 
ing net rates for the principal classes of service are as follows: _ 


Local serv- 
ep ice for sub- 
tooo or scribers in 


north zone 
SSS south zone 


City-wide 
* service for 


% 9% © subscribers 


scribers in 
12 Sin south 


aes 
PRs 
— 


City-wide 
* service for 
© © subscribers 
ice for sub- 


SS in north 
Local serv- 


zone 


A 
ooo 1S 


Business independent line .... 
Business 2-party line ...... 

Residence independent line .... 
Residence 2-party line 3.50 


It will be observed that, in general, the smaller the area which 
can be called, the lower the rate, the rates for service of the south 
zone, which is comparatively small, being very considerably 
lower than the rates for city-wide service. 

Thus, under the existing schedule, subscribers have their choice 
of taking local service at a reduced rate plus toll, or city-wide 
service, without toll, at a higher rate. The cost of service takes 
into consideration the amount of service available without added 
expense. Theoretically, the scheme appears to be a reasonable 


~ 
to 
a 


~ 
ey 
oc 


yw 
=) 
S 
ad 
s 


one. 

There are practical difficulties, however, in the administration 
of this plan, which have caused a good deal of dissatisfaction 
on the part of the public. The company claims that these difficul- 
ties were originally of minor importance. Of recent years, how- 
ever, as the communities have become more closely united socially 
and commercially, the disadvantages of the existing rate plan 
have come to outweigh its advantages. The difficulties are at the 
present time rather serious. Constant irritation, confusion, and 
misunderstanding have resulted from the artificial barrier 
erected. 

The most serious of these difficulties seems to be that there 
is no way in which a subscriber can obtain city-wide incoming 
service. He may pay the general zone rate, and thus secure the 
privilege of calling any telephone in the city, but if a subscriber 
in the other zone, who has local service, wishes to call him, that 
P.U.R.1929E. 
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subscriber must pay a toll charge. To the business man who has 
patrons in both zones this is obviously a serious situation. It is so 
serious that the evidence shows that approximately seventy-five 
business and professional men have found it necessary to have 
both south zone and north zone telephones installed in their offices 
so that their patrons in each zone may call them without payment 
of toll, thus doubling, and in many cases more than doubling, 
their normal telephone bill. The amount paid by these sub- 
scribers for these additional telephones (known as “foreign cen- 
tral office service”) was shown to be over $13,000 per year. This 
money all comes from the seventy-five subscribers who take the 
duplicate service. It seems probable that there are many others 
who need this incoming service just as badly but who do not feel 
that they can afford to double their telephone bills in order to get 
it. 

An other practical difficulty exists in the case of subscribers 
living near the boundary line between the zones. The communi- 
ties of Omaha and South Omaha have grown together, so that the 
territory on both sides of the boundary line is now well de- 


veloped. People living near the boundary, if they take local zone 
service, must in some cases pay toll to talk with their neighbors 
across the street. The situation is decidedly undesirable from the 
standpoint of both business and residence subscribers. The evi- 
dence indicates that it is particularly objectionable to the mer- 
chants along Vinton street who have customers on both sides of 


the boundary. 

The foregoing propositions were brought out in the testimony 
of W. R. Johnson, commercial manager for the company, and 
were verified by representatives of the South Omaha Merchants 
Association and Vinton Commercial Club, as well as by the testi- 
mony of a number of individual telephone users. 

From the company’s standpoint the existing plan is undesir- 
able because it is difficult to administer. As indicated by the 
foregoing table, there are four different rate schedules in effect in 
Omaha at the present time. The existing situation is thus a very 
complicated one and is hard for the public to understand. Mr. 
Johnson testified that it has been very difficult to explain the 


existing schedules to subscribers and that the company has found 
P.U.R.1929E. 
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this to be a constantly recurring source of irritation, which has 
required more and more frequent explanation, not only to indi- 
viduals but to various civic, commercial, and community organ- 
izations. The company desires to eliminate this source of dis- 
satisfaction, although according to its estimates, it involves a loss 
of revenue. 

It also appears that the boundary between zones is, in the 
opinion of some of the leading civic organizations, an artificial 
barrier to social and commercial intercourse and an obstacle to 
the development of a unified community. This proposition was 
stressed both by representatives of the Omaha Chamber of Com- 
merce and by spokesmen for the South Omaha interests. In this 
the Commission is in hearty agreement. The telephone now 
supplies one of the commonest methods of contact between indi- 
viduals, both in a business and social way. Any obstacles to its 
various uses, covering conversation between individuals in the 
same community, are irritating and annoying and in so far as 
possible should be removed. People in the community now af- 
fected by this zoning arrangement have common interests, busi- 
ness and social, and this unnatural division cannot help but set up 
an artificial dividing line which should not exist. 

To remedy these conditions the company proposes to abandon 
the zone system and to offer only city-wide service to subscribers 
of its Omaha exchange. It proposes to cancel its schedule for 
local zone service, including the toll charge, and modify its 
schedule for general zone service in such manner that most of the 
present local zone subscribers can get city-wide service at no high- 
er rates than they are now paying for the restricted use. The 
company proposes to accomplish this in part by the reduction of 
certain of its present general zone rates and in part by offering 
of message rate service. The proposed schedule for main-line 


stations is as follows: 
Net Monthly Rate 


Business individual line—flat .............-+- --- + $10.00 
Business individual line—message ..........-+++++ 5.50 for 75 messages 
Additional mes- 
sages @ 4¢ 
Residence individual line—flat ............0.: ccoe 3.95 
Residence 2-party lime—flat ....ccccccceeseeeeees 3.00 
Residence 2-party line—message ......++ee++++:- . 2.25 for 40 messages 
‘ Additional mes- 
sages @ 5¢ 


P.U.R.1929K. 
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Mr. Johnson testified that in his opinion, based on studies of 
experience with message rate service in other cities and on studies 
of the calling rate for various classes of subscribers in Omaha, 
most of those who are now taking the cheaper grades of local zone 
service will switch to the message rate, and thus receive city-wide 
service at the same or lower rates than they are now paying for 
zone service. He admitted that there would be some whose 
telephone use would be so great that the message rates would 
cost them more than the flat rate service, and who would, there- 
fore, elect to take the latter at an increase over what they are 
now paying. He contended, however, that it was fair that these 
large users should pay more than those who made comparatively 
few calls, and that the combination of flat and message rates in 
the proposed schedule would offer classes of service suited to the 
varying needs of the various groups of users, at rates proportion- 
ate to the amount of the use. Several of the telephone users who 
testified at the hearing indicated that the message rate service 
would be suited to the needs of the members of the groups which 
they represented, and as it is entirely optional with the subscrib- 
er whether he takes the message rate or flat rate service, the 
Commission is of the opinion that the message rates should be 
authorized. 

The company estimates that approximately 28 per cent of its 
business and 10 per cent of its residence subscribers will take 
the message rate service. These estimates appear to have been 
made upon a reasonable basis, but it is obvious that there may 
be some variation, one way or the other. However, it is equally 
obvious, from a consideration of the present and proposed sched- 
ules, that the contemplated change, even should the message rate 
service prove less popular than is anticipated, will be advantage- 
ous to the vast majority of Omaha subscribers and disadvantage- 
ous to a very small minority. Residence subscribers in Omaha 
proper (both one and two-party) who are at present taking city- 
wide service will receive the same outgoing service at flat rates 50 
cents per month less. Residence general zone subscribers in the 
south zone will receive the same outgoing service at the same rates 
as at present. Both these classes of subcribers will have unre 


stricted incoming service, which they do not now have. North lo- 
P.U.R.1929E. 
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cal zone subscribers will receive city-wide service at the same rates 
they are now paying for local service. There are 34,554 residence 
subscribers in the groups mentioned above, all of whom would 
be benefited by the proposed change even if no message rate serv- 
ice were offered. As against these, there are 1,294 South local 
zone residence subscribers who face the alternative of paying a 
higher rate for city-wide service or changing to another class of 
service. Of these, 164 have individual lines and can get city-wide 
service at the same rate they are now paying by taking a 2-party 
line. The remaining 1,130 who now have 2-party line service 
at $2.50 per month face the alternative of paying 50 cents more 
for city-wide flat-rate service, or paying 25 cents less than at 
present for city-wide message rate service, plus 5 cents for each 
outward call in excess of 40 per month. When it is considered 
that most of these people are now paying something in addition 
to their monthly rate for tolls to Omaha proper, and that many 
others will undoubtedly find that, with unrestricted incoming 
service, they can stay within the limit of 40 outward calls per 
month, it seems probable that very few of these South Omaha 
subscribers will be affected adversely by the readjustment. 

As to the business subscribers, there will be no change in rates 
for those now taking individual line general zone service, but 
all of these subscribers, who number 1,111, will have the ad- 
vantage of unrestricted incoming service. Private branch ex- 
change subscribers, who now have 1,173 trunks, with 7,263 
telephones, will receive the same outward service as at present, 
at the same rates, but will have unrestricted inward service and 
will have the option of message rate service at a lower rate. 
As against these there are 3,626 local zone business individual 
line subseribers and 1,176 2-party line business subscribers, both 
local and general, who will face the alternative of taking message 
rate service or paying a higher rate for city-wide flat rate service. 
The Commission believes that many of these, particularly those 
business men whose chief need is for incoming service, will find 
it to their advantage to take the message rates. For those who 
now pay the flat rates, the size of the increase will be mitigated 
somewhat by the fact that there will no longer be any interzone 


tolls, and inasmuch as these people must necessarily be large 
P.U.R.1929E. 
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users of the telephone (for otherwise they could profitably use 
the message rates) the Commission is inclined to the view that 
they will, as a general proposition, pay no more than their fair 
proportionate share, as compared with other groups of subscribers 
in the city. 

There seems to be no doubt that the company’s patrons prefer 
the proposed plan to the existing one. Representatives of the 
South Omaha Merchants Association, the Vinton Commercial 
Club, the Omaha Chamber of Commerce, the Belvidere Improve- 
ment Club, and quite a number of individual telephone users 
spoke emphatically in favor of the change, and there were none 
opposed to it. The Commission can reach no other conclusion 
than that the proposed readjustment is favored by the telephone 
users of the community. 

The company also proposes, as a part of its plan, to abolish 
zone barriers within the community, to enlarge its base rate area 
on the south and west, so as to include certain residential terri- 
tory adjacent to the corporate limits which is, from the social 
and commercial standpoint, a part of the city, or which the com- 
pany believes will soon become so. There was no opposition to 
this proposal, and it is difficult to see how there could be, as it 
will result in the elimination of mileage charges for all sub- 
scribers living in the territory which is to be included, and in 
lowered mileage charges for subscribers living bevond the new 
boundary. 

The company estimates that the new rate schedule will pro- 
duce about $36,000 per year less revenue than the old. This 
estimate, set forth in detail in Exhibit No. 2, is as follows: 

. Decrease in revenue due to elimination of interzone tolls .... $30,526.75 
. Decrease due to enlargement of base rate area and consequent 

decrease in extra-mileage charges .................2.0ee0es 6,158.00 
. Decrease due to elimination of foreign central office 

service $13,279.80 


. Less estimated increase due to substitution of ad- 
ditional local central office service 4,560.00 


. Net decrease due to elimination of foreign central office service 8,719.80 


. Total decrease in revenue $45,404.55 
. Less estimated increase due io readjustment of business and 

SSRIS DOTTED THONG 6600 dcccceccccseccecscccces ere 8.895.00 
8, Net decrease in revenue 36,509.55 
P.U.R.1929F. 
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The larger of the foregoing items are either actual figures 
taken from the company’s books, or are mere arithmetical com- 
putations from such figures, and do not involve estimates. Items 
1, 2, and 3 are of this class and it can hardly be open to question 
that if the proposed new rate schedule is adopted the company 
will lose these amounts of money. Item 4 is an estimate, but 
the testimony shows that it was the result of a painstaking study, 
and in the light of the other evidence it appears to be reasonable. 
The only important item in which estimates are involved is No. 
7. This is supported by an elaborate tabulation at the bottom 
of Exhibit No. 2, which of necessity is based to a considerable 
extent on judgment. It purports to show that the company will 
gain $8,895 per year by the readjustment of the general zone 
rate schedule, which will offset to some extent the undoubted 
losses which will result from the elimination of tolls, the elim- 
ination of foreign central office service, and the enlargement of 
the base rate area. The Commission will not attempt to say 
whether this estimate is correct. That can be definitely deter- 
mined only from experience. Whether it is too large or too 
small will depend largely on the extent of the drift to message 
rate service. However, it is clear that the company will lose 
$30,526 per year in interzone tolls, $13,279 in foreign central 
office service, and $6,158 in mileage charges, a total of prac- 
tically $50,000 a year. Just how much of this will be regained 
by the readjustment of the rate schedule and by the taking of 
additional service by those who now use the foreign central 
office service is, in the Commission’s opinion, somewhat uncer- 
tain. However, it seems quite clear, from a study of the present 
and proposed rate schedules and the present distribution of 
stations, that the readjustment will not, in the immediate future, 
produce enough revenue to entirely offset the undoubted loss of 
$50,000 per year. 

Applicant points out that if its request be granted, the change 
in service will involve an additional investment of approximately 
$33,000. In the neighborhood of $18,000 of this amount will 
be necessary in the supplying of message registers to register 
the message rate service. The remainder of the $33,000 will 


be required for additional underground cable necessary because 
P.U.R.1929E. 
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of the increased traffic to and from Market central office with 
other central offices in the city. Applicant also estimates that 
its expenses will be increased approximately as follows: $752 a 
year increased maintenance expenses necessary in maintaining 
additional central office apparatus, message registers, and ad- 
ditional underground cable; $5,247 traffic expenses because of 
additional traffic that will flow between the Market central office 
and other offices, following the removal of the toll charge; $2,100 
commercial expenses necessary because of additional revenue 
accounting covering additional tickets under the message rate 
service plan and the reading and recording of meter readings. 
Other miscellaneous expense items not specifically listed bring 
total additional expenses up to approximately $9,000. To offset 
these increased expenses, applicant estimates that there will be 
a decrease in taxes which the company will pay, in amount 
$5,341. This decrease is made up of two items principally; 
Tederal net income taxes wiil be reduced because of a lower net 
revenue, and the occupation tax paid to the city of Omaha will 
be slightly reduced. 

Deducting the estimated savings in expenses from the esti- 
mated increase in expenses, applicant arrives at an estimated 
additional expense per annum of slightly in excess of $4,000. 

The Commission is, therefore, of the opinion, and so finds, that 
under the proposed schedule the telephone users of Omaha will 
pay less in the aggregate, for telephone service than at present, 
in return for which they will receive more service, and a more 
satisfactory service than at present. There will perhaps be 
individual instances where a patron would be better satisfied 
with the present arrangement. However, in a case of this kind, 
consideration must be given to the interests of the community 
affected and its telephone using public. But a very small per- 
centage of subscribers involved in this application are adversely 
affected by results which might follow its approval. On the 
other hand, the overwhelming majority either get lower rates 
for the same service, or added service at the rate now paid. 

As stated above, no protests were made to the plan herein in- 
volved. Certain protests were made respecting the general rate 


schedule covering the Omaha exchange. The Commission does 
P.U.R.1929E. 
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not believe it necessary or desirable, in this proceeding, to raise 
the question of the general level of rates in Omaha. That matter 
was gone into very thoroughly a few years ago, with the result 
that the Commission’s order reducing exchange telephone rates 
was enjoined by the United States District Court. The Court’s 
decision did not settle the matter for all time, but it did establish 
pretty definitely the basis upon which the fair return to which 
the company is entitled, under the Constitution of the United 
States, must be computed. The company makes morthly reports 
to the Commission showing in considerable detail its investment, 
revenues, and expenses. These figures are taken from its books, 
which are kept in accordance with a detailed system of account- 
ing prescribed by the Interstate Commerce Commission. Our 
accountants have examined these books from time to time, and 
we are satisfied that they conform to Interstate Commission re- 
quirements. It is the Commission’s practice to review these 
monthly reports very carefully, and it has analyzed them with 
particular care in connection with this case. They indicate that 
the general level of the company’s earnings is not such that any 
reduction in the general level of rates could be enforced at the 
present time, having in mind the Federal Court decree. This 
being the case, we believe it would be a waste of the state’s money 
to enter into long drawn out rate case proceedings, including an 
expensive inventory and appraisal of the company’s property, 
before authorizing an adjustment which everybody appears to 
want. Under the Court’s decision, the Commission seriously 
doubts that it could be successfully contended that the company 
is not entitled to the return which it is now earning. It takes 
a certain amount of money to produce that return. The present 
proceeding is not concerned with what that amount of money 
shall be, but merely with whether that amount of money shall 
be produced by the existing schedule of rates or by the proposed 
schedule. The general level of the rates is not involved. Inci- 
dentally, the subscribers will pay less in the aggregate under 
the proposed schedule than at present. 

The Commission, accordingly, finds that the proposed re- 


classification of rates is reasonable, and it will be approved, to 
P.U.R.1929E. 38 
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become effective as soon as adequate equipment for registering 
calls in connection with message rate service can be installed 
and made ready for service. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 
STATE DIVISION, PUBLIC SERVICE COMMISSION. 


RE SAMUEL R. ROSOFF. 


[Case No. 5306.] 


Consolidation, merger, and sale — Railway reorganization — Stock 


Corporation Law. 

1. The reorganization of rail carriers pursuant to § 96 of the New 
York Stock Corporation Law applies to cases where the property and 
franchises involved have been sold on foreclosure or where such prop- 
erty and franchises have been sold pursuant to a judgment or decree 
of a court, p. 596. 


Consolidation, merger, and sale — Railroad reorganizations — Stock 


Corporation Law. 

2. The filing by a rail carrier of a certificate of reorganization as 
provided by law constitutes a “reorganization” within the meaning of 
the statute, whether or not such reorganization is accompanied by a 
so-called “plan or agreement,” p. 597. 


Consolidation, merger, and sale — Desirability of reorganization — 


Railroads. 

3. The fact that a railroad in the past has been unprofitable and 
that it was purchased by an individual on the strength of prospective 
business to accrue to it through the construction of a new municipal 
water system in the territory affected, does not justify the Commission 
in denying the petition of such purchaser for a reorganization pur- 
suant to law where he has assumed the responsibility of operating the 
system and is financially able to do so, p. 606. 


Consolidation, merger, and sale — Powers of the Commission — Rail- 


road reorganization. 

4, The Commission cannot, by refusing to grant a petition for the 
reorganization of a short railroad line operating within the area of a 
proposed municipal waterworks project, blot out the existence of such 
railroad in order to facilitate the acquisition of the property by the 
city, p. 609. 


Consolidation — Railroad reorganization — Capital figure. 


5. The Commission in setting a capital figure for a reorganized 
railroad pursuant to § 55-a of the Public Service Commission Law fixed 
an amount equal to that paid by the purchaser of the property under 


P.U.R.1929E. 
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an order of sale made by the United States Court in view of the fact 
that a subsequent valuation would be made by the Interstate Commerce 
Commission, p. 609. 


[June 26, 1929.] 


Petition by the purchaser of a railroad for authority to re 
organize the same pursuant to statute; granted. 

Appearances: Edward J. Welch and Charles D. Newton, 
New York City, appearing for petitioner; George Steen- 
berg, Fleischmanns, appearing for the town of Middletown, and 
Middletown Chamber of Commerce; Arthur J. W. Hilly, Cor- 
poration Counsel (by Frank I. Fitzgerald and Joseph A. Devery, 
Assistant Corporation Counsel) in behalf of the city of New 
York ; Charles V. Johnson, Andes, appearing for town of Andes; 
Clayton L. Wheeler, Hancock, appearing for town of Hancock; 
Channing Garrison, Downsville, appearing for town of Colches- 
ter; Sherman Shields, appearing for Johnson, Rhodes Bluestone 
Company, Downsville; S. A. Miller, New York City, appearing 
for Dairymen’s League; Lester Claster, New York City, appear- 
ing for Breakstone Brothers. 


Prendergast, Chairman: Hearings were held January 21, 
March 8, 15, 22, April 1, 22, and May 6, 1929, at the New York 
office of the Commission, before Chairman Prendergast and Com- 
missioner Van Namee. 

This is an application by Samuel R. Rosoff for the approval 
of a proposed plan of reorganization of the Delaware and North- 
ern Railroad Company, under § 55-a of the Public Service Com- 
mission Law. The reorganized corporation is to be known as 
the Delaware & Northern Railway Company. This railroad has 
been in the hands of receivers since December 21, 1921. The 
property and franchises of the company were sold by the receivers 
on December 15, 1928, free and clear of all incumbrances pur- 
suant to a decree by the United States District Court of the 
Northern District of New York. The orders of the court in this 
proceeding have been filed with this Commission. 


The petition shows that Mr. Rosoff has paid to the receivers 


the purchase price of $70,000; that the railway is a steam rail- 
P.U.R.1929E. 
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road of standard gauge and is to be maintained and operated 
from the village of East Branch, Delaware county, through the 
villages of Corbett, Downsville, Pepacton, Shavertown, Union 
Grove, Arena, and Margaretville to the village of Arkville; that 
the length of the railroad is 37.52 miles with about 54 miles of 
side track. That the petitioner desires to reorganize the Dela- 
ware and Northern Railroad Company under and pursuant te 
§ 96 of the Stock Corporation Law and § 55-a of the Public 
Service Commission Law to form the Delaware & Northern 
Railway Company and to maintain and operate the property and 
franchises of the old corporation. 

[1] At the hearing held on May 6, 1929, the corporation coun- 
sel of the city of New York raised the question of the jurisdiction 
of the Commission to grant the petition on the ground that the 
application did not come within the scope of § 55-a of the Public 
Service Commission Law, which provides that “Reorganizations 
of railroad corporations, street railroad corporations and common 
carriers pursuant to §§ 96 and 97 of the Stock Corporation Law 
and such other laws as may be enacted from time to time shall 
be subject to the supervision and control of the Commission and 
no such reorganization shall be had without the authorization 
of such Commission.” 

The corporation counsel has filed a brief covering two major 
objections to the petitioner’s procedure here. He claims, first, 
that by the express provisions of § 96 of the Stock Corporation 
Law a reorganization can only be had “when the property and 
franchises of any domestic stock corporation shall be sold by 
virtue of a mortgage or deed of trust, duly executed by it.” It 
is conceded that following the quoted words the section continues 
“or pursuant to the judgment or decree of a court of competent 
jurisdiction.” But the corporation counsel contens that the 
last quoted words were intended to refer only to a judgment or 
decree in a foreclosure proceeding and not to a judgment or 
decree in any other action, and that the correctness of such po- 
sition is made clear by the words which immediately follow the 
words last above quoted, namely, “or by virtue of any execution 


issued thereon.” It is insisted that the word “Thereon” qualifies 
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and limits the “judgment or decree” to one made or issued in a 
foreclosure action. 

We do not so understand it. The section relates to two kinds 
of cases: (1) When the property and franchises have been sold 
on foreclosure, and (2) when such property and franchises have 
been sold pursuant to the judgment or decree of a court of com- 
petent jurisdiction in any other kind of action or proceeding. 

[2] Secondly, it is urged that the present application does not 
involve a reorganization within the meaning of that term as used 
in § 96 of the Stock Corporation Law and, therefore, does not 
involve a reorganization within § 55-a of the Public Service 
Commission Law. In this connection it is said that no plan or 
agreement of reorganization has been submitted to the Commis- 
sion as provided in § 97 of the Stock Corporation Law, and that 
in fact there is no such plan or agreement in this proceeding. 

The argument is that while § 97 of the Stock Corporation 
Law provides that the purchasers of the property and franchises 
of a corporation “may enter into a plan or agreement” of reor- 
ganization, and that these words of the statute appear to be 
merely permissive, nevertheless, they are in fact mandatory. On 
this point reliance is placed on the case of People ex rel. West- 
chester Street R. Co. v. Public Service Commission (1914) 210 
N. Y. 456, 104 N. E. 952. 

That case does hold that in the absence of a “plan or agree- 
ment” entered into “at or previous to the sale” of the property 
and franchises involved in that case, there was and could be 
no “reorganization” pursuant to the provisions of § 9 (now 96) 
of the Stock Corporation Law. But the corporation counsel has 
not cited the fact that since the decision in the Westchester Case, 
supra (1914), the section of the Stock Corporation Law referred 
to (formerly § 9, now § 96) has been amended in a very im- 
portant respect, the amendment having been made at the time 
the Stock Corporation Law was rewritten in 1923. 

When the Westchester Case, supra, was decided (1914), the 
section provided that after the purchase of the property and 
franchises of a corporation on a sale under a mortgage or deed 
of trust or pursuant to decree of a court of competent jurisdiction 


the purchaser might associate with him any number of persons 
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(not less than the number required by law for an incorporation 
for similar purposes, ete.), and might take and possess the prop- 
erty and franchises thus sold “upon making and acknowledging 
and filing in the offices where certificates of incorporation are 
required by law to be filed, a certificate in which they shall de- 
scribe by name and reference to the law under which it was 
organized, the corporation whose property and franchises they 
have acquired, and the court by whose authority the sale had 
been made, with the date of the judgment or decree authorizing 
or directing the same, and a brief description of the property 
sold,” ete. 

The amendment of 1923 left out these words and substituted 
in their place the following (§ 96), “upon making and acknowl- 
edging and filing in the offices where certificates of incorporation 
are required by law to be filed, a certificate which shall be entitled 
and endorsed ‘Certificate of reorganization of 
forming pursuant to § 96 of the stock cor- 
poration law’ (the first blank space being filled in with the name 
of the corporation whose properties have been sold and the second 
blank space being filled in with the name of the corporation as 
reorganized) in which they shall state: the name of the corpora- 
tion whose property and franchises they have acquired; the law 
under which it was organized; the court by whose authority the 
sale has been made; the date of the judgment or decree authoriz- 
ing or directing the same; a brief description of the property 
sold,” ete. 

Certainly, if words mean anything, this constitutes a declara- 
tion by the legislature that a corporation formed in the manner 
provided, that is by the filing of a “certificate of reorganization,” 
shall constitute a “reorganization” whether such reorganization 
is accompanied by a so called “plan or agreement,” or not. 

Subdivision 5 of present § 96 provides that there may be in- 
serted in any such reorganization certificate any provisions relat- 
ing to the new corporation or its management contained in any 
plan or agreement which may have been entered into as pro- 
vided in § 97. These words are not mandatory. So, in view 
of what seems the plain intent expressed in the amendment, we 


think the words set forth are to be deemed as permissive and not 
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at all as compulsory; and that under § 96 as it now stands a 
reorganization may be effected by the filing of a “certificate of 
reorganization” although it be not accompanied by a “plan or 
agreement.” 

The situation presented by the testimony in the case is as 
follows: 

Representatives of the towns of Middletown, Andes, Hancock, 
and Colchester and also a representative of the Dairymen’s 
League have stated for the record that their communities and the 
League in question desired the operation of the railroad as it 
was essential to their welfare, but were not interested in matters 
pertaining to the reorganization. 

Samuel R. Rosoff, the petitioner, has been engaged in the con- 
tracting business for twenty-five years. He has purchased all 
the assets of the Delaware and Northern Railroad Company for 
$70,000 and will form a corporation known as the Delaware & 
Northern Railway Company. It is proposed to issue 50,000 
shares of no par value stock in payment for the railroad prop- 
erty and such cash as is advanced to make necessary improve- 
ments. 

Mr. Rosoff is aware of the fact that the general condition of 
the railroad property is unsatisfactory and has already purchased 
500 tons of 80-pound rail (relayer) and 1,200 new ties at 90 
cents apiece. He has also made arrangements for an additional 
2,000 to 2,500 tons of 80-pound rail if it is required. That a 
repair crew to go over the entire line has been organized. That 
where needed the bridges are to be re-enforced, and old buildings 
to be repaired and painted. That he has been advised by a 
competent railroad authority that it would cost about $140,000 
to make the necessary repairs on the road. That he is scrapping 
all the equipment including locomotives, and will either buy or 
lease the required equipment. That all freight cars and flat 
cars will be scrapped. That the road will be reballasted. That 
he expected to make reciprocal arrangements for the handling 
of traffic with the New York, Ontario & Western Railway Com- 
pany and also with the Ulster & Delaware Railroad and by 


stimulating business which he believes it is possible to do in this 
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territory in time he can make the road pay. Until then he is 
prepared to carry it at a loss. 

Mr. Rosoff conceded that one of his objects in acquiring the 
railroad was to get the business that would naturally come to 
that territory through the construction of the new water supply 
system of the city of New York. That his object in buying the 
railroad was not for the purpose of selling it to the city of New 
York. That after the new aqueduct is constructed he does not 
believe there will be any loss from the operation of the railroad. 

There was submitted in support of the petition certain valua- 
tions of the property of the Delaware & Northern Railway Com- 
pany as follows: 

Interstate Commerce Commission valuation (Exh. 6) of June 
30, 1916, $1,315,497.78. 

Also a valuation of cost to reproduce the property amounting 
to $2,304,413 (Exh. 2) offered through George H. Burgess of 
Coverdale & Colpitts. 

Another reproduction cost valuation was offered through 
Charles H. Martin, engineer, in the employ of the Rosoff Sub- 
way Construction Company, amounting to $2,354,306 (Exh. 5) 
this valuation being offered as of March 1, 1929. 

In addition to these valuations there was also introduced a 
valuation from H. G. Eckert, auditor of the railway company, 
setting forth the original cost of the property as of December 
31, 1927, $1,614,976.34 (Exh. 3). 

There was also introduced on behalf of the petitioner through 
the auditor of the company a statement of the results of opera- 
tions showing operating revenues, expenses, and income from 
June 5, 1905, to December 31, 1927. 

Jos. H. Neulle, vice-president and general manager of the 
New York, Ontario & Western Railway Company, appeared as 
a witness for the petitioner. He stated that he had gone over 
the Delaware and Northern Railroad Company in the Fall of 
1918 at the request of the Regional Director of Railroads for 
the United States Railroad Administration, that he had been 
on the railroad many times and that on April 10, 1929, he made 
an inspection of the railroad in company with Mr. Rosoff. That 


outside of possibly the first 5 miles out of East Branch there 
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was nothing alarming about the condition of the railroad and 
that he had advised Mr. Rosoff to start work of making repairs 
consisting of ditching, widening some fills, taking out some short 
rails, and that he considered with these repairs the road will be 
in fair shape to operate the traffic which was offered and that 
he had found the railroad in fair condition. That during the 
year 1928 there were delivered to his railroad company at East 
Branch 911 loaded cars and that his railroad delivered to the 
Delaware and Northern 1777 loaded cars. That at the present 
time he was working with Mr. Rosoff to effect a proper distribu- 
tion of the milk supply to New York city. That the question 
had been discussed with the assistant to the president of the 
Dairymen’s League and they were working out a route for milk 
by way of Maybrook and Poughkeepsie as far as the Harlem 
river to take in Long Island points and that they were also work- 
ing on this proposition with the Borden and Sheffield Milk Cor- 
porations. That he believed there were good possibilities for 
an increase in freight business and testified generally regarding 
the industries in the territory through which the Delaware and 
Northern railroad operates and some of which Mr. Neulle main- 
tained would be seriously embarrassed if railway facilities were 
not available. Mr. Neulle admitted that if the new water supply 
system for New York city required the flooding of 17 to 19 miles 
of the valley that it would decrease the usable acreage from which 
products would otherwise be obtained. 

Mr. Neulle maintained that the railroad was necessary to the 
people of the valley. 

The city of New York called into its service in this case Mr. 
W. S. Kinnear and Mr. C. H. Stengel, railroad and valuation 
engineers, to make an examination of this property. Messrs. 
Kinnear and Stengel testified concerning their examination of 
the property and their opinions as to its condition and its value. 
Mr. Kinnear stated that he had used the petitioner’s exhibit No. 
4, being a table of revenues and expenses and the annual reports 
of the Delaware and Northern Railroad Company to the Public 
Service Commission as a basis for his investigations concerning 
the nature of the revenues and expenses and the trends shown 


by them indicating the nature of the business done by the com- 
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pany and the results of that business for a period commencing 
with the year 1917 and ending with the year 1927. Mr. Kinnear 
claimed that the use of these eleven years gave the most favorable 
basis for estimating the company’s condition, and the charts 
which were offered in evidence were deemed by him to show the 
history of the operation of the property covering a period of at 
least eleven years as a record of past performance from which 
conclusions may be drawn as to what may reasonably be expected 
in the future. 

The witness maintains that in any effort that may be made to 
establish the value of the property, the figures presented by him 
show graphically its operating performance and when considered 
in conjunction with the physical condition of the property the 
real situation is disclosed. Also, that it is a well established 
principle in the railroad world that the value of any property 
whether for sale or offered for some further financing depends 
largely upon its ability to produce, and by ability to produce he 
meant its capacity to produce and continue to produce earnings. 
Ability to produce, when considered in connection with past per- 
formances, presents a fundamental element for the determination 
of what may reasonably be expected in the future. Mr. Kinnear 
maintained that information of this character is always demand- 
ed and past performances over a period of years is generally taken 
as a governing element and is a prime requisite. 

In addition to the foregoing Mr. Kinnear testified that he 
examined some 16 reports and petitions of the receivers to the 
Federal Court. The charts submitted through him were offered 
for the purpose of showing the gross operating revenues and all 
elements that go to make up gross operating expenses and the 
trend of gross operating revenues and expenses. Also the gross 
operating revenues, net operating income, and net income from 
all sources with the trends for each of these elements. Also show- 
ing the gross operating revenues, net operating income, and net 
income from all sources together with the trends for each of the 
above elements. Also a statement showing the operating ratio 
or the relation of net railway operating expenses to railway 
operating revenues for the 11-year period, indicating that the 


net operating ratio for this period was 98 per cent or only 2 per 
P.U.R.1929E. 





RE ROSOFF. 603 


cent left with which to pay taxes, hire of equipment, and joint 
facility rents. That the average of gross operating expenses to 
gross operating revenues for the 11-year period is approximately 
110 per cent. In other words, every dollar the carrier had col- 
lected from the operation of the property during the 11-year 
period has cost it on the average of $1.10. 

Exhibits also were offered through Mr. Kinnear showing the 
railway operating revenues from passenger and freight traffic, 
milk business, and the freight tons and L.C.L. cargo carried. A 
chart introduced through another witness showed the trend of 
locomotive and car repairs. 

Mr. Kinnear testified that the road is in very poor operating 
condition. That while he did not know whether he would be 
justified in calling it absolutely unsafe, it was very dangerous. 
Also that he did not think there was sufficient business in the 
locality to enable the road to be profitably run, nor did he believe 
that there would be enough business from connecting lines to 
increase the present traffic. That he did not consider as an oper- 
ating railroad the road had any value. In his judgment the 
only value it possessed was salvage value, which salvage value 
would be around $105,000. 

Mr. Stengel, who co-operated with Mr. Kinnear in making an 
inspection of the railroad, testified with great particularity con- 
cerning his observations of the different elements of the railroad 
property and the condition in which he found them. As far as 
the possibilities of business are concerned he stated that the valley 
through which the railroad operates is limited and very narrow. 
It has no extensive areas for the raising of grains or other 
products of an agricultural nature outside of those for home con- 
sumption and from which large shipments can not be obtained. 
That the side hill approaches through the valley are very abrupt. 
The principal contribution from the side hill is the cutting of 
cord wood for acid plants. There are very few stone quarries 
along the railroad. That there were various creameries located 
on the line that were doing a milk business. That the bulk busi- 
ness came from foreign roads. That an analysis of the com- 
modities received and shipped over this road since 1917 has 
shown a falling off, with periodic spurts upward and then a 
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further dropping off in subsequent years. That there is not 
enough business on the 37 miles of railroad to warrant an ex- 
penditure of $140,000 required to put the road in operating con- 
dition. That this sum represents in the witness’s judgment “De- 
ferred Maintenance.” It has not been put into the property to 
keep it in condition for safe operation and that if it had been 
put into the property there would have been no greater develop- 
ment for the last ten years. 

It is not proposed to describe in detail the charts submitted 
in evidence through Messrs. Kinnear & Stengel as the trend indi- 
cated in these charts is the basis of the estimate given by these 
witnesses of the railroad property and its possibilities. Mr. 
Stengel joined with Mr. Kinnear in saying that the only value 
he could see that the railroad possessed was the salvage value. 

The city of New York called as a witness, Mr. Thaddeus Mer- 
riman, chief engineer of the Board of Water Supply of the city 
of New York since 1922. Mr. Merriman testified that in the 
year 1921 the Board of Estimate and Apportionment of the city 
of New York directed the Board of Water Supply to prepare a 
plan for additional water supply facilities; that in response to 
the direction of the Board of Estimate and Apportionment, the 
Board of Water Supply made a report outlining a plan for new 
and additional water supply to be obtained in the vicinity of 
the Delaware river; the report was dated July 27, 1927, and 
submitted to the Board of Estimate and Apportionment shortly 
after that date; the report was approved by the Board of Esti- 
mate and Apportionment. The plan outlined in the report con- 
templates taking water from Rondout creek, a tributary of the 
Hudson river, also water from the Neversink creek, from the east 
branch of the Delaware, from the Little Delaware, from the 
Willowemoc, and from the Beaver kill, all of which are tribu- 
taries of the Delaware river within the state of New York; the 
total quantity of water to be made available for delivery to the 
city from this new source of supply to be in round figures seven 
hundred million gallons per day; the plan contemplates the con- 
struction of a reservoir in each of the valleys mentioned ; also the 
building of connecting tunnels and the carrying of the water to 


the West Branch reservoir on the Croton watershed; from the 
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latter it will be conveyed via the Kensico and the Hill View 
reservoirs and delivered to the city of New York through a new 
delivery tunnel which is now in process of construction; in the 
valley of the east branch of the Delaware, the dam forming the 
reservoir will be located at a point near the village of Downs- 
ville; this dam, approximately 200 feet in height, would flood 
the valley above the dam for a distance of about 17 miles, to a 
point near the hamlet of Dunraven; the total area of land to be 
submerged would approximate 5,900 acres; within this area 
which would be submerged are located a number of small ham- 
lets, among them being Shavertown, Pepacton, Union Grove, 
and Arena; paralleling the east branch of the river from Downs- 
ville to Dunraven exists the Delaware and Northern Railroad 
Company property, and this portion of the railroad with adjoin- 
ing lands would be submerged by this proposed reservoir. There 
was offered in evidence Exhibit 33, a combination of maps of the 
United States Geological Survey, showing the valley of the east 
branch of the Delaware river from the town of East Branch to 
the village of Margaretville. On this map there is indicated the 
site of one of the proposed reservoirs, also an approximate loca- 
tion of the dam which would form the reservoir. Approximately 
17 miles of the Delaware and Northern Railroad Company prop- 
erty, from Downsville to Dunraven, would have to be acquired, 
and in addition to this an added length of some two or three 
miles, making in all about 19 miles of the railroad which would 
have to be relocated. 

Through Mr. Merriman, the city showed that there has been a 
decrease of population in Delaware county from 46,788 in 1905 
to 43,452 in 1925, and that some of the communities along the 
line of the railroad showed decreases in population. Mr. Merri- 
man explained that the work of building this new water supply 
system can not be started until the approval of the Water Power 
and Control Commission of the State of New York is obtained, 
that it is expected that this approval will be granted soon; the 
first stage of the work to be undertaken will be the construction 
of reservoirs on Rondout creek and on the Neversink creek ; that 
the second stage will be the construction of the reservoir near 
Downsville on the east branch, and that this latter work will not 
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be started until approximately four years after the beginning 
of the work on the first stage. 

The authority of the Commission over this petition is defined 
in § 55-a of the Public Service Commission Law, as follows: 

“Section 55-a. Reorganizations. 1. Reorganizations of rail- 
road corporations, street railroad corporations, and common car- 
riers pursuant to §§ 96, 97 of the stock corporation law and such 
other laws as may be enacted from time to time shall be subject 
to the supervision and control of the Commission and no such 
reorganization shall be had without the authorization of such 
Commission. 

“2. Upon all such reorganizations the amount of capitaliza- 
tion, including therein all stocks and bonds and other evidence 
of indebtedness, shall be such as is authorized by the Commission 
which, in making its determination, shall not exceed the fair 
value of the property involved, taking into consideration its 
original cost of construction, duplication cost, present condition, 
earning power at reasonable rates and all other relevant matters 
and any additional sum or sums as shall be actually paid in cash, 
provided, however, that the Commission may make due allowance 
for discount of bonds. Any reorganization agreement before it 
becomes effective shall be amended so that the amount of 
capitalization shall conform to the amount authorized by the 
Commission.” 

It is not necessary to comment here, on the power given to the 
Interstate Commerce Commission under § 20-a (Interstate Com- 
merce Commission Act) added February 28, 1920. It would 
appear that in the matter of capitalization the Interstate Com- 
merce Commission has “plenary power ;” at the same time it is 
true that the Federal body can not act, until this Commission 
has passed upon the question of reorganization as set forth in 
§ 55-a of the Public Service Commission Law, already quoted. 

The question to be decided is, shall this proposed reerganiza- 
tion be authorized? In passing upon this question let us first 
consider the attitude of the city of New York. 

[3] At its first appearance in this proceeding, the city, through 
Assistant Corporation Counsel, Mr. Devery, made the following 


statement: 
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“TI only want to make this statement of the city’s position here. 
We are not in opposition to this application at all, but we are 
interested to this extent. The city proposes to take over about 
14 miles of this railroad for water supply purposes, and take over 
a lot of territory there, which will wipe out several hamlets, and 
so forth. We are interested particularly in the valuations that 
may be determined or fixed by this Commission in its approval, 
or by its approval of this reorganization, and it is our purpose 
to put testimony in the record to show just what the city has 
done and is going to do, and to go to some extent into the ques- 
tion of valuation so that the Commission will know just what 
the situation is in that territory before taking any action.” 

In its brief (p. 8), the city expressed its position in more 
definite terms; referring to the possibility of having to relocate 
a portion of the railroad where the new Delaware Water system 
is being established, it says: 

“In view of this situation the city appeared before this Com- 
mission for the purpose of establishing several facts. First, that 
it planned to acquire the land now comprised within the right of 
way of this railroad of approximately 17 miles between Downs- 
ville and Dunraven. Second, that the railroad was an un- 
profitable operation which should have been abandoned long since 
and which would have been abandoned were it not for the fact 
that the city proposed to acquire approximately half of the right 
of way for water supply purposes. And third, that the railroad 
was in poor physical condition, broken down and'‘neglected, and 
that its rehabilitation would involve the expenditure of a large 
sum of money, which expenditure would not be justified by 
reason of the fact that the present business of the railroad is 
inadequate to permit its operation at a reasonable profit or even 
to pay operating expenses and maintenance, and further, that 
the indications are that the business of the railroad in the future 
will continue to fall off rather than increase.” 

In summary, the city’s position is, that the railroad has not 
been a paying proposition; that it can not be made so; that it 
has no value, but a salvage value; that it was purchased by the 
petitioner in the hope of selling it to the city of New York; that 
it is an unnecessary public utility; and in view of these con- 
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ditions, the city’s interest should not be jeopardized by the con- 
tinuing existence of the railroad which would carry with it the 
purchase of the railroad or a re-location of part of it when the 
time comes for acquiring the necessary property for the new 
water supply system. The question thereupon arises, does the 
city’s position justify the denial of the petition ? 

Mr. Rosoff frankly stated in his testimony that in purchasing 
the railroad, he had in mind that considerable business would 
come to it, through the construction work of the new water 
system. But irrespective of what may have been his reasons, it 
should be understood that he bought the property with the under- 
standing that he would operate it. He assumed this obligation 
imposed upon him by the United States Court. He believes that 
he can increase the business to be done on the railroad. In this 
he is supported by Mr. Neulle, who, as one familiar with the 
territory, is a competent witness to advise on this question. The 
communities affected have asked for the continued operation of 
the property. It is certain from the testimony that there are 
business concerns in the territory, which will be adversely affected 
by the discontinuance of the railroad. It may also be said that 
if the nonprofitable nature of the railroad in the past is to be 
an argument for its abandonment now, the same argument 
ean be made with equal force against many of the “short lines” 
and “branch lines” throughout the country. The territory shows 
that the railroad is a public necessity and the reasons advanced 
by the city for its discontinuance are not tenable. 

The Commission must consider whether the road can and 
will be put into condition which will make it safe and service- 
able to the public. Mr. Stengel for the city testified that there 
was deferred maintenance of $140,000. The petitioner has al- 
ready secured considerable material to repair the road and has 
also testified regarding the new equipment he proposes to use. 
The petitioner is a man of responsibility who has engaged in 
large enterprises, some of them for the city of New York, and 
the latter made no attempt to impeach his financial ability, his 
probity, or his capacity as a contractor. It is obvious from the 
testimony that the road will be rehabilitated by Mr. Rosoff and 


there was no disagreement between him and the city’s engineers 
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regarding the work that should be done, which will put the road 
in fair condition to meet the requirements of traffic. 

[4] The city of New York has striven in this case to ward 
off the possibilty of relocating the railroad and says in its brief: 

“Even assuming that the actual work of construction of the 
dam would not commence for a period of at least four years it 
is apparent from a reading of the Water Supply Act that the 
city’s obligation to relocate the railroad accrues not when the 
work of construction is commenced, but when a plan is filed 
showing the lands to be taken. 

This plan will necessarily have to be filed long in advance of 
the actual work of construction in order that condemnation pro- 
ceedings may be instituted where necessary and the necessary 
lands acquired. If the railroad is in existence at that time, a 
new right of way will have to be provided for it or an arrange- 
ment made with the owner satisfactory to him.” 

This Commission is not the tribunal] before which the question 
of relocating the railroad will be adjudicated. Consequently, 
the answer to the city’s contention is, that if it filed its plans 
now it would have to take into consideration the existence of the 
railroad. What it seeks to have this Commission do is to blot 
out the railroad. If the Commission were to comply with the 
city’s request by denying this petition, the railroad would still 
be there and the city would be liable for such value as the rail- 
road represents. No matter when the railroad is relocated the 
city will have to pay no more than a court of competent juris- 
diction will decree it to be worth, or the amount for which it 
(city) may be able to negotiate the relocation by arrangement 
with the owner. If the city is right in asserting that the road 
can never be made to pzy and has no value, these conditions will 
undoubtedly influence the cost the city will have to assume, and 
the transaction will in any event be determined on its merits. 

[5] The Commission is required to set up a capital figure for 
a reorganized property and § 55-a, already quoted, sets forth 
the elements that may be considered in determining this capital 
figure. We hve given the valuations introduced in the case, 
which range all the way from reproductive figures, to the city’s 
engineers estimate of only salvage value (figure not given). In- 
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cluded in the testimony is the Interstate Commerce Commission 
valuation as of June 30, 1916, of $1,315,497.78, dated December 
6, 1920. After this Commission has permitted this reorganiza- 
tion, a valuation may be made by the Interstate Commerce Com- 
mission, which will have “plenary power.” Consequently, it is 
not necessary for this Commission to find a definite valuation 
for this property. It is only required at this time to fix a capital 
figure for the reorganized company and this we do at $70,000, 
the amount paid by Mr. Rosoff for the property at the time he 
purchased it under an order of sale made by the United States 
Court. This figure, the petitioner has stated on the record, he 
was willing to accept. 

The petition should be granted, the order providing that the 
reorganization of the Delaware and Northern Railroad Company 
as the Delaware & Northern Railway Company, be permitted, 
and petitioner be authorized to issue 50,000 shares of common 
capital stock without par value which is not to be sold to the 
public. 

An order to this effect is herewith submitted. 


Commissioners Van Namee, Lunn, and Brewster concur; Com- 
missioner Pooley not present. 





CALIFORNIA RAILROAD COMMISSION. 


RE SOUTHERN CALIFORNIA TELEPHONE COMPANY 


et al. 
{Decision No. 21767, Case No. 2688.] 


Valuation — Interest on construction in progress. 

1. Interest on construction work in progress of a telephone company 
was not permitted to be capitalized in the determination of a rate base, 
p- 613. 

Valuation — Historical compared with reproduction cost. 

2. Owing to a large amount of construction work since 1918, tele- 
phone utility properties were found to have a reproduction cost new 
value slightly less than the historical cost thereof, p. 613. 

Apportionment — Telephones — Toll revenue. 
3. An allocation of 30 per cent rather than 20 per cent of all toll 
P.U.R.1929E. 
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message revenues to the local telephone exchange was found to be rea- 
sonable, p. 614. 
Depreciation — Methods used — Telephones, 

4. The sinking fund method rather than the straight line method 
was favored in computation of depreciation for telephone properties, 
p- 614. 

Depreciation — Telephones — Automatic installation. 

5. A slightly higher depreciation rate on central office telephone 
equipment was held to be justified where there was a rapid installation 
of automatic equipment, p. 614. 

Return — Percentage allowed — Telephones. 

6. Telephone rates yielding a return of 9 per cent were reduced 
so as to yield a calculated return between 7 and 73 per cent on historical 
cost of the property where the historical cost was slightly in excess of 
the reproduction cost new value, p. 614. 

Service — Telephones — Selective ringing. 

7. A recommendation of the Commission’s engineer that 2-party 
and certain 4-party telephone service be converted to selective signaling 
was substituted by the company’s proposal to install 2-party message 
rate service in view of the cost of putting the former into effect and 
the use of the latter plan in the company’s program of zone registration, 
p. 615. 

Service — Telephones — Long distance service option. 

8. A telephone company was permitted to discontinue its practice 
of extending to patrons the option of using the toll lines of two long 
distance companies where the provision was obsolete, p. 616. 

Service — Telephones — Monthly statement. 

9. A Commission requirement that a telephone company file month- 
ly statements of the number of held orders existing was held to be 
unnecessary, p. 616. 


[November 7, 1929.] 


InvesticaTion by the Commission on its own motion into 
the rates, rules, and practices of certain telephone companies; 
rates reduced. 


Appearances: Erwin P. Werner, City Attorney, Mark L. 
Herron, First Assistant City Attorney, and Donald Kitzmiller, 
Deputy City Attorney, for the city of Los Angeles; James H. 
Mitchell, City Attorney, for the city of Burbank; Clyde Wood- 
worth, City Attorney, for the city of Inglewood and the city of 
El Segundo; Louis Burke, City Attorney, for the city of Monte- 
bello; H. E. Vetter, City Attorney, for the city of South Pasa- 


dena; Oscar Lawler, for Southern California Telephone Com- 
P.U.R.1929E. 
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pany, Pacific Telephone & Telegraph Company, and United 
States Long Distance Telephone & Telegraph Company; Beach 
Vasey, Deputy City Attorney, for the city of Long Beach; 
Leonard A. Diether, Deputy City Attorney, for the city of 
Pasadena ; Eugene Best, City Attorney, for the city of Riverside; 
John J. Dillon, City Attorney for the city of Culver City; 
Rohe and Preston, by H. S. Dottenheim, appearing for the resi- 
dents of Monte Mar Vista and Cheviot Hills; W. Turney Fox, 
City Attorney, for the city of Glendale; Richard C. Waltz, City 
Attorney, for the city of Beverly Hills; John J. O’Toole, City 
Attorney, and Dion R. Holm, Special Counsel—Rate Litigation, 
for the city and county of San Francisco; Chester L. Coffin, City 
Attorney, for the city of Sauta Monica; Arthur H. Blanchard, 
City Attorney, for the city of Santa Paula; S. M. Haskins and 
Woodward M. Taylor, for the city of San Marino. 


Seavey, Decoto, and Carr, Commissioners: This is a pro 
ceeding instituted by the Railroad Commission of the state of 


California on its own motion inquiring into the rates, tolls, rent- 
als, charges, etc., of Southern California Telephone Company, 
the Pacific Telephone & Telegraph Company, and United States 
Long Distance Telephone and Telegraph Company, applicable 
to the service rendered directly or indirectly to the subscribers 
of Southern California Telephone Company in Los Angeles and 
vicinity. 

The rates now in effect on Southern California Telephone 
Company’s system were fixcd by this Commission in Decision 
No. 14420, dated December 31, 1924 (25 Cal. R. C. R. 721, 
P.U.R.1925C, 627), as modified in part by Decision No. 15830, 
dated January 12, 1926 (27 Cal. R. C. R. 409). 

During the past year the Commision’s staff has been carrying 
on an investigation of the operations of Southern California 
Telephone Company in conjunction with an exhaustive investi- 
gation into the operations in San Francisco and the east bay 
‘of the Pacific Telephone & Telegraph Company, which owns 
Southern California Telephone Company, where application 
for the rate increase has been pending before this Commission. 


The result of this investigation indicated that the time had come 
P.U.R.1929E. 
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for a reconsideration of the rates of Southern California Tele- 
phone Company and the present proceeding was instituted, 
therefore, to determine what modification, if any, should be 
made in the rates, charges, rentals, and practices. 

Hearings were held in this matter on June 7 and August 15, 
1929, in Los Angeles. The evidence presented consisted of 
testimony by Lester S. Ready, consulting engineer for this 
Commission, and other members of the Commission’s staff, who 
introduced eight exhibits, and testimony by C. E. Fleager, vice 
president of the Pacific Telephone & Telegraph Company and 
Southern California Telephone Company, and the introduction 
by Mr. Fleager of four exhibits. 

Southern California Telephone Company is owned and con- 
trolled by the Pacific Telephone & Telegraph Company, as is 
also United States Long Distance Telephone & Telegraph Com- 
pany. It is operated to a large extent as a portion of the system 
of the Pacific Telephone & Telegraph Company and represents 
approximately one-third of the exchange telephone service of 
the Pacific system in California. During the years 1922, 1923, 
and 1924 it operated at little or no return but, following the rate 
increase authorized by Decision No. 14420, supra, the earnings 
of Southern California Telephone Company steadily increased 
until it earned in 1928 and will earn in 1929, in excess of a 9 
per cent return on a reasonable rate base. The earnings for the 
entire period, 1922 to 1929, based on analysis by Commission 
engineers, will, however, average less than 6} per cent return. 

[1, 2] Commission engineers’ estimate of valuation and op- 
erating expenses for the year 1929 shows a total reasonable 
historical cost of operative property at $97,100,000. Evidence 
presented by the company’s vice president, Mr. C. E. Fleager, 
sets forth an actual performance appraisal of approximately 
$100,000,000. The difference between the two figures is made 
up mainly of construction work in progress included by the com- 
pany, greater allowance for working capital anad an addition of 
approximately $120,000 claimed as operative lands. As interest 
is capitalized on construction work in progress, this amount 
should be excluded in the determination of a rate base. The 
working assets included by the company are in excess of what has 
P.U.R.1929E. 
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heretofore been found reasonably chargeable to operative capital 
by this Commission. Lands claimed as operative will not be 
strictly in operation in 1929. With these deductions the two 
estimates are within $150,000 of each other and it would appear 
that the estimate of $97,100,000 may be accepted. Estimate 
of reproduction cost new indicates that, owing to the large 
amount of construction since 1918, this element of valuation 
is slightly less than the historical cost. 

[3] The two estimates of operating revenues differ mainly 
on account of the company allocating 20 per cent toll message 
revenue to the exchange while Commission engineers found 30 
per cent reasonable. This greater amount should be credited 
to Southern California Telephone Company. 

[4, 5] The main difference in operating expense is involved 
in the question of depreciation, the company using the straight 
line method of computing depreciation and Commission engineers 
the sinking fund method. It is quite apparent that the straight 
line method is not applicable when using either appraisal sub- 
mitted. There appears to be some justification for a higher de- 
preciation rate on central office equipment than used by Com- 
mission engineers because of the rapid installation of automatic 
equipment. On the sinking fund basis, the company’s estimate 
of depreciation is approximately $413,000 in excess of the esti- 
mate by this Commission’s engineers. 

[6] The company’s estimate of other operating expenses is 
higher partly on account of slightly greater development of busi- 
ness, partly on account of recently increased wage scales and 
partly due to certain enlarged plans of the company. We are 
not convinced that the expenses will be as great as estimated, 
but it is to be noted that with adjustment of capital toll revenue 
and depreciation as above, the earnings for 1929 will exceed 9 
per cent even on the company’s basic estimates. 

It would appear, therefore, that material reduction in tele- 
phone rates on Southern California Telephone Company’s sys- 
tem is justified at this time. 

This Commission’s consulting engineer presented in evidence, 
on behalf of the telephone staff of this Commission, a recom- 


mended extension of the base or primary rate area of the Los 
P.U.R.1929E. 
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Angeles exchange of Southern California Telephone Company 
to include the major portion of the built-up area of the city. 
This extension is recommended in view of the extension of the 
city of Los Angeles into previously undeveloped districts. He 
also submitted a schedule of rates which, with the extension of 
the primary rate area, would result in a reduction of revenue 
based on service existing for the average of 1928 and 1929 of 
$2,200,000. Applied to the business of the year 1929 a reduc- 
tion of $2,310,000 would result. It was recommended that this 
schedule be made effective if such reduction in revenue is found 
reasonable. The extension of the primary rate area is apparent- 
ly agreed to by the company. This represents a reduction to ap- 
proximately twenty-nine thousand existing stations of $240,000 
per annum before change in use, and $181,000 after resultant 
regrading has occurred. The schedule of rates recommended 
represents the combined judgment of the telephone experts of this 
Commission. As to spread of rates as distinguished from the 
question of reduced revenue this schedule apparently meets with 
the general approval of the company. 

If this schedule of rates were made effective for the year 
1929, it would appear that the earnings of the company would 
be reduced to between 7 and 7} per cent return on the historical 
cost, depending upon which basis of estimated operating expense 
was accepted. It would appear that a reduction such as suggested 
and a schedule as proposed by Commission engineers should be 
made effective. 

[7] The Commission’s telephone engineer recommended that 
the company be required to convert its 4-party service to full 
selective signaling. The telephone company prefers the substi- 
tution of 2-party message rate service for the present 4-party 
service, rather than a change in method of signaling. Full selec- 
tive service is an improvement over the present 4-party service. 
However, as conversion to 4-party selective service at this time 
would entail a cost about equal to that of changing to 2-party 
selective message rate service and since this 2-party service 
would result in further improvement in the general service and 


would fit into the future plans of the company for zone registra- 
P.U.R.1929E. 
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tion, we believe 2-party selective message rate service should be 
established and 4-party service eliminated. 

There appears to be certain slight modification in the Los 
Angeles and Montebello exchange boundaries of Southern Cali- 
fornia Telephone Company that should be made. The company 
will be directed so to modify its boundaries. 

[8] The company asks that it be relieved of certain obligations 
with reference to service as prescribed in Decision No. 3845, 
dated November 4, 1916 (11 Cal. R. C. R. 806, P.U.R.1917A, 
989, 1049), which reads as follows: 

“That when a subscriber desires long distance service, South- 
ern California Telephone Company will first inquire whether 
the subscriber desires to use the toll lines of the Pacific Tele- 
phone and Telegraph Company or of United States Long Dist- 
ance Telephone and Telegraph Company, and will in each in- 
stance accord to the subscriber the long distance service which he 


desires.” 
It is the recommendation of the Commission’s engineers that 
this be granted in view of the fact that it has become an obsolete 


provision. 

[9] The Company also requests that it be relieved of the re- 
quirements of § 6, Decision No. 12733 (1923) (24 Cal. R. C. 
R. 14, P.U.R.1924C, 506), which specifies that it file monthly 
with this Commission statements of the number of held orders 
existing. This condition also appears to be unnecessary in view 
of the class of service now rendered. 





NEW JERSEY SUPREME COURT. 


SIXTY-SEVEN SOUTH MUNN, INCORPORATED 
v. 
BOARD OF PUBLIC UTILITY COMMISSIONERS OF 
NEW JERSEY et al. 
[No. 228] 
(— N. J. L. —, — Atl. —.) 
Electricity — Status as salable property. 
1. Electric current, in the aspect of sale and purchase, is property, 


p. 619. 
P.U.R.1929E. 
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Electricity — Conditions on sale. 

2. It is possible for lawful restrictions to be imposed on the sale 
thereof (electricity), p. 619. 

Constitutional law — Restrictions on submetering. 

3. The refusal by a public utility to sell electric current to an 
apartment house owner for the purpose of being remetered and resold 
to tenants is not violative of such owner’s constitutional property 
rights, p. 619. 

Commissions — Powers over electric service — Subinetering. 

4. The Board of Public Utility Commissioners has general super- 
vision and regulation of, jurisdiction and control over, electric current, 
so long as it is in the ownership of the utility; and such Board has 
power to fix just and reasonable classifications, practices, and service 
to be furnished with respect thereto, p. 619. 


Discrimination — Commission powers — Electric submetering. 

5. It being the uniform practice and policy of the utility to refuse 
to sell electric current at wholesale to a retailer for redistribution and 
resale by the latter to the consumer at retail rates, the application of 
the practice in a given case is not discriminatory; and the action of 
the Board of Public Utility Commissioners in refusing to compel the 
utility to make such sale is not an unreasonable or otherwise unlawful 
exercise of power, p. 619. 


[November 15, 1929.] 


Headnotes by the Court. 


Crrtiorari to review an order of the Public Utilities Com- 
mission refusing to direct an electric company to render service 
to the complainant; order affirmed. For Commission report, 
see P.U.R.1929A, 329. 

Appearances: Osborne, Cornish & Scheck, Merritt Lane, for 
prosecutor; J. O. Bigelow, for Board of Public Utility Com- 
missioners; William H. Speer, for Public Service Electric & 
Gas Company. 


The opinion of the court was delivered by 

Case, J.: This case comes up on writ of certiorari issued at 
the instance of The Sixty-seven South Munn, Inc., the owner 
of an apartment house, to review an order made by the Board of 
Public Utility Commissioners in effect refusing to direct the 
Public Service Electric & Gas Company to deliver electricity 
at the prosecutor’s apartment house to a master meter at whole- 
sale rates to be redistributed and resold through the agency 


of the Meter Service Corporation to the respective tenants of 
P.U.R.1929E. 
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the property. The real issue is whether the Public Service 
Electric & Gas Company is to be compelled, contrary to its own 
policy and against the order of the Public Utility Commission, 
to sell at wholesale rates electric current to be remetered and 
resold at retail to the ultimate consumer by either the landlord 


or its agent. 

Seventeen points are argued by the prosecutor in its main 
and supplemental briefs. For the purposes of this discussion 
these points will be thus consolidated : 

1. Electric current is property, a commodity, and the owner 
thereof may use the same as he will, subject only to the law- 
ful exercise of the police power. 

2. The owner of an apartment house, being also the owner 
of the commodity known as electric current, may contract as 
he will with respect to that commodity and any effort on the 
part of either the state or any agency of the state, such as the 
Board of Public Utility Commissioners or otherwise, to inter- 
fere with such contractual rights is an impairment of the obliga- 
tion of contracts and an interference with his property rights 
and therefore unconstitutional. 

3. The legislature of the state of New Jersey has not au- 
thorized the Board of Public Utility Commissioners to con- 
trol the owner of an apartment house in the redistribution 
and resale of electric current inasmuch as such owner is not a 
public utility. 

4. The owner is a customer and is entitled as a matter of 
right to receive current for resale to its tenants and the refusal 
of the electric company to supply the current is unjust, dis- 
criminatory, and unreasonable; and the refusal of the Board 
to compel the company to supply the current is a violation of 
its obligation under the utility law. 

5. Applying these contentions, the prosecutor claims that it 
is entitled as of right to be supplied at its master meter with 
electricity at wholesale rates, which electricity it may then re- 
distribute and resell to its tenants at such rate as it may ar- 
range with them and that the function of installing and owning 
the submeters, checking the current used, billing the tenants 
for the same, collecting from the tenants for the current used, 
P.U.R.1929E. 
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and remitting to the owner, shall be delegated to a third party, 
namely, the Meter Corporation of New Jersey, which corpo- 
ration, after calculating the expenses, is to divide the profits 
with the owner. The owner calls the meter company its agent, 
and for present purposes the relationship will be considered 
one of agency. 

{1, 2] It is an accepted proposition that electric current is 
property, and it is admitted for the purposes of this case that it 
is a commodity; and it may be assumed that the owner of an 
apartment house, having also become the owner of electric cur- 
rent, may, unless in its activities it becomes a utility, resell and 
redistribute without being under the control of the Board of 
Public Utility Commissioners, and without limitations on its 
right of resale, except such conditions as may have been law- 
fully imposed in the transaction by which title to the commodity 
was acquired. It frequently occurs that the purchaser of prop- 
erty either real or personal, finds himself restricted in the 
use or disposition of the same by the terms under which it was 
acquired. Likewise, it is possible for the owner of electric cur- 
rent to be limited in the disposition thereof by restrictions law- 
fully imposed as an incident of the sale to him. The prosecutor’s 
difficulty, so far as point one as set out above is concerned, is 
that he is not yet the owner, either with or without restrictions, 
of the current that he wishes to sell. 

[8-5] With respect to the proposition contained in point two 
above: We do not understand how the constitutional provision 
with respect to the protection of private property is violated 
when the prosecutor has not acquired title to the property and 
has no right as yet in the property. If he has a right, it is the 
right to have property sold to him, which is a very different pro- 
position and hardly within the purview of that constitutional 
provision. Neither do we understand how the refusal of the 
electric company to sell its current to the prosecutor, or the re- 
fusal of the Board of Public Utilities Commissioners to direct 
such sale to be made constitutes a violation of any contract made 
between the prosecutor and the prosecutor’s tenants. If the 
prosecutor has contracted to sell that which it does not own and 


for any reason is unable to procure the subject matter of the sale 
P.U.R.1929E. 
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in order to make delivery, that is its misfortune but not neces- 
sarily an impairment of its right to contract. A may contract 
with B whereby A undertakes to sell to B and B undertakes to 
buy from A the property which belongs to C, and if A is able to 
procure the property and make delivery thereof all is well; but 
the refusal of C to convey can scarcely be called an impair- 
ment of A’s right to contract nor, inded, a violation of any 
contractual rights. 

As to the third point: The Board of Public Utilities Com- 
missioners does not, by its order, undertake to control the opera- 
tions of the prosecutor in selling to its tenants any electric cur- 
rent which it may become possessed of or which it may itself 
manufacture so long as the prosecutor is able to perform such 
functions without contact either with a public utility or the 
commodity sold by such public utility. The prosecutor is not 
a public utility and the meter company is not a public utility, 
and these parties, either as principal and agent or otherwise, 
may sell and distribute electric current without interference 
by the Board of Public Utility Commissioners so long as there 
is no effort on the part of the prosecutor or the meter company 
to invade the sphere within which manifestly the Board of Pub- 
lie Utility Commissioners does have power. 

It seems that the controversy resolves itself into the matters 
contained within point four. 

It should be noted that since all parties to the cause concede 
and base their contentions upon the proposition that electric 
current is property, it must necessarily follow that the Board 
has general supervision and regulation of, jurisdiction and con- 
trol over the same if and so long as it is in the ownership of the 
utility; paragraph 15 of the Act Concerning Public Utilities, 
P. L. 1911, p. 374 at 376; Atlantic Coast Electric R. Co. v. 
Public Utility Comrs. (1918) 92 N. J. L. 168, 175, P.U.R. 
1919C, 489, 104 Atl. 218, 12 A.L.R. 737; and that the Board 
has power to fix just and reasonable classifications, practices, 
and service to be furnished with respect thereto; Utilities Act, 
supra, par. 16 (e). We know of no inherent right in the prose- 
eutor by virtue of which it may compel the sale and delivery 
by the respondent of the latter’s product. The state of New 
P.U.R.1929E. 
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Jersey, through governmental channels, has granted certain fran- 
chises and incidental monopolies to the respondent, as a conse- 
quence of which the state has subjected the respondent to cer- 
tain duties, obligations, and responsibilities, conspicuously to 
general supervision and control exercised by the Board of Public 
Utility Commissioners. For the efficient administration of this 
governmental scheme it is apparent that not only the utility, but 
also the persons whom the utility serves, and indeed, the general 
public, are subject, within jurisdiction limitations, to the di- 
rections of the Board. A tolerance by the Board of discrimina- 
tory and unreasonable practices on the part of the utility, or 
the promulgation by the Board of orders that in themselves 
are discriminatory or unreasonable, would be an abuse of power 
that this court could, and would, correct. But, if the disputed 
practice is applied generally, that is to say, if the utility uni- 
formly and as a matter of policy declines to sell at wholesale to 
a retailer for redistribution and resale by the latter to the con- 
sumer at retail rates, we find nothing discriminatory in the prac- 
tice. No prospective consumer is denied electric current; the 
question involves merely the manner and personnel of delivery. 
Neither does it seem to be an unreasonable or unlawful exer- 
cise of power on the part of the Commission to refuse to direct 
the utility to sell under the circumstances. This view has in 
mind not merely the business of the utility but also the public 
welfare. Hunter v. Public Utility Comrs. (1923) 1 N. J. 
Mise. Rep. 408. If the Utility should be compelled to submit 
to this practice, it is conceivable that the meter company, or 
some like concern, could become a very real competitor. The 
meter company could take each square block as a unit of opera- 
tion and, by keeping its paraphernalia off the public streets, 
refrain from becoming a utility, keep out of the control of the 
Board of Public Utility Commissioners, take its power through 
a master meter somewhere in the square, and compete with the 
utility for sale and delivery to the various users, within the 
block. It might or might not develop that the distributing 
agency was dishonest and irresponsible; that the consumer’s 
meters were inaccurate; that the rates were unfair; that the 
service was faulty. No matter what the abuse, neither the in- 
P.U.R.1929E. 
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dividual consumer nor the general public could obtain redress 
from the Board. In the single case at bar the public concern 
is slight; but a ruling may be far reaching. The Board of Pub- 
lie Utility Commissioners determined that the practice in ques- 
tion is not in the public interest. We consider that the Board 
acted quite within its lawful discretion in so finding and in re- 
fusing to issue a compelling order against the utility. 

The prosecutor argues that the landlord who receives his cur- 
rent by meter and pays for it at such rates as the amount con- 
sumed shall justify, and allows his tenants ad libitum without 
specific charge to use electricity in their several apartments 
is not to be distinguished from the landlord who sets up a master 
meter, and individual meters in the premises of each tenant, and 
conducts with each such tenant the business of sale of electricity 
at a profit. We think that to state that proposition is to refute 
it. In the one instance the service to the cousumer is by a con- 
trolled utility. In the other it is not. 

The order of the Board of Public Utility Commissioners will 
be affirmed. 
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LOUIS MILLER et al. 


v. 
ARKANSAS-MISSOURI POWER COMPANY. 
[Case No. 6326.] 
Discrimination — Electric rates — Mutual water company. 

A mutual water company using an electric pump and professing 
not to be a public utility was held not to be discriminated against by 
an electric company which refused to extend to it a special rate on its 
commercial rate schedule applicable to “public utilities” using electric 


pumps. 
[October 4, 1929.] 


Comptaint by a mutual water company and its members 
against rates of an electric company for power pumping; com- 
plaint dismissed. 

By the Commission: This case is before the Commission 


upon the complaint of Louis Miller and others who reside in 
P.U.R.1929F. 
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and near the village of Arcadia, Missouri, against the Arkansas- 
Missouri Power Company, a public utility that furnishes electric 
current for the pumping of water used by the complainants 
and various residents in and near Arcadia, Missouri. 

The matter was heard by the Commission, after due notice 
had been given, at the Commission’s hearing room in Jefferson 
City, Missouri, on the 16th day of April, 1929, at which time 
and place all interested parties were given an opportunity to 
be heard and the matter was submitted on the record. 

The evidence shows that Louis Miller, a resident of Arcadia, 
owns a spring located within the city of Arcadia. A corpo- 
ration known as “Epworth Among the Hills” owns a pumping 
plant that is installed at the aforesaid spring, the pumping 
plant being operated by an electric motor. Extending from the 
pump is a pipeline running to the assembly grounds owned and 
operated by the Epworth Among the Hills corporation. The 
assembly grounds of the Epworth Among the Hills corporation 
consists of a group of cottages and assembly buildings that are 
used through the summer season for religious gatherings of 
various church denominations. For the accommodation of the 
assemblies held on these grounds, the Epworth Among the Hills 
corporation has constructed a water distribution system through 
which water is supplied, the water being pumped from the 
spring owned by Louis Miller. 

The evidence also shows that the complainant, Louis Miller, 
has laid water mains to some eight or ten residences or cottages 
located in the vicinity of the spring in Arcadia. A few other 
consumers of water have also been allowed to attach water service 
lines of the pipe line that is connected to the pumping plant 
owned by the Epworth Among the Hills corporation. All these 
parties are supplied water from the spring mentioned above. 

The complainants claim that the arrangement is a co-operative 
or mutual association, more or less under the ownership and 
management of the Epworth Among the Hills corporation and 
state that the operation of the pumping plant is under the su- 
pervision of Louis Miller. Those consumers of water who do 
not have any interest in the spring or pumping plant and water 


mains are required to pay the sum of $150 for the privilege of 
P.U.R.1929E, 
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attaching to the system and a rate of 50 cents per thousand 
gallons for the water used. 

The electricity used for the operation of the pumping plant 
is purchased from the Arkansas-Missouri Power Company, de- 
fendant, and the complainant, Louis Miller, claims that he is 
required to pay the defendant a rate of 8 cents per kilowatt hour 
for the first two hundred kilowatt hours, 6 cents per kilowatt 
hour for the next three hundred kilowatt hours, and 5 cents per 
kilowatt hour for the excess, whereas the defendant, Arkansas- 
Missouri Power Company, is furnishing the city of Ironton 
electric energy for the operation of its city owned pumping 
plant at a rate of 4 cents per kilowatt hour for the first thousand 
kilowatt hours used in any one month, 3 cents per kilowatt hour 
for the next two-thousand kilowatt hours, and 2 cents per kilo- 
watt hour for the excess. The complainant contends that he is 
being discriminated against by the defendant for the reason 
that complainant is using the energy for practically the same 
purpose as the city of Ironton. 

There is no complaint made against the defendant because 
of the quality of electric service and there is no dispute as to 
the application of the particular rate schedules. The sole issue 
in the case is that Louis Miller and Epworth Among the Hills, 
a corporation, operating the water pumping and distribution 
system in a co-operative or mutual way and who profess they 
are not a public utility, claim they are entitled to the same rates 
for electric energy as the city of Ironton for use in operating 
its city pumping and water distribution system. Finally, it 
is a matter of classification of customers. 

The Arkansas-Missouri Power Company, a public utility, has 
divided its customers into certain classes. To one of those 
classes it offers what is known as the commercial power rate. 
Another group of consumers are classified as public utilities 
or municipalities who, as utilities or municipalities, own and 
operate a water pumping and supply system. The complainants 
do not profess to come within the second group or classifica- 
tion of consumers and we cannot see how they can claim the 
right to be furnished service under the provisions that apply 


to that group. The complainants, according to their own testi- 
P.U.R.1929E. 








that the complaint should be dismissed. 
It is, therefore, 


be and the same is hereby dismissed. 


of this report and order. 


missioners, concur. 
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mony, are engaged in a private business. If complainants are 
entitled to any relief, they are entitled to that relief that should 
be given to all users of the service in that class of customers to 
which they belong. They would be entitled to that relief be- 
cause the rates under which they are supplied are excessive 
and discriminatory and not because the complainants are en- 
titled to the rates that are being furnished to another class of 
customers. Therefore, if the complainants desire relief they 
must seek it under the claim that the rates now charged are 
excessive and unreasonable, and not under the pleadings as set 
forth in this case. The Commission is, therefore, of the opinion 


Ordered: 1. That the complaint in the above entitled cause 


Ordered: 2. That this order shall take effect ten days after 
the date hereof, and that the secretary of the Commission shall 
forthwith serve on all parties interested herein, a certified copy 


Stahl, Chairman, Ing, Hutchison, Porter, and Hull, Com- 


NORTH CAROLINA CORPORATION COMMISSION, 


COLD WATER LIGHT & POWER COMPANY. 


Service — Size of consumers’ wires — Refusal of service. 

1. An electric company was held not entitled to refuse adequate 
service to certain residential customers because the lines of such cus- 
tomers were constructed from No. 8 wire which the company claimed 
could not safely carry the current desired, where such wire was the 
same size as that used by the company for other such service extensions 
and where it was the minimum requirement of the National Electric 


2. An electric company was held not entitled to refuse adequate 
service to certain residential sections because transformers on the cus- 
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tomers’ lines were claimed to be inadequate to carry the current re- 
quired, where it was shown that the company itself furnished other 
customers of the same class with transformers and had no rate schedule 
on file to signify a contrary policy, p. 627. 


Discrimination — Electric service — Furnishing of transformers. 

3. The practice of an electric company in refusing to provide ade- 
quate electric service to a certain residential customer because of the 
alleged fact that the latter did not have transformers of adequate 
capacity as required by the rules of the company, was held to be dis- 
criminatory where it was shown that the company furnished other 
customers of the same class with such equipment and where an alleged 
rule covering the matter was not validly filed, p. 627. 


[October 3, 1929.] 


Comp.atnt of certain electric consumers against their utility 
alleging inadequate service; sustained. 


By the Commission: This cause arises out of an informal 
application of the petitioners for an order of the Commission 
requiring the respondent to provide adequate electric service to 
the petitioners for residential lighting and power use. 

[1] The evidence discloses that a line of No. 8 wire is con- 
structed from the respondent’s main line to the homes of the 
petitioners, but is connected to another line between the main 
line of the respondent and the petitioners’ homes, through which 
connection service is furnished to the petitioners. A transform- 
er of the capacity of 3 kilowatts is connected to the respondent’s 
main line and through this transformer nine subscribers, includ- 
ing the petitioners, secure electric current. This transformer 
is not sufficient for the needs of the subscribers including the 
petitioners. The line directly from the respondent’s main line 
to the homes of the petitioners was constructed by the petitioners 
and the respondent contends that the petitioners must furnish, 
according to their rules, a transformer of sufficient size to give 
the current desired. 

The respondent further contends that the No. 8 wire is not 
sufficient in size to carry safely the current desired by the peti- 
tioners, but it appears from the evidence that wire of the same 
size is used by the respondent for other service lines and that 
the size is the minimum requirement of the National Electric 


Code. 
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[2, 3] The respondent further contends that by established 
rules of the company subscribers of the company must furnish 
transformers of sufficient size to meet their requirements for 
power when current for power is desired and introduced a resolu- 
tion which it is claimed was passed in order to cover such policy. 
It is admitted, however, by the respondent that transformers 
of sufficient size are installed by the company and owned by 
it in other cases to meet the present and prospective require- 
ments for current whether for lighting purposes or for power 
purposes, and that this has been the policy of the company both 
prior and subsequent to the passage of the resolution introduced 
in this case, purporting to establish a fixed rule as to the furnish- 
ing of transformers when current for power is required by a 
subscriber. 

There are no rates or rules filed with the Commission by the 
respondent; and, under the law, this is necessary before rates 
and rules can be enforced legally by a public service company in 
the state of North Carolina; therefore, the purported rule of the 
company is not effective in this case and the Commission must 
rely upon the general custom of the respondent with respect to 
its subscribers other than the petitioners. Relying upon such 
custom, the Commission finds that unless the respondent com- 
pany furnish a transformer of sufficient size to meet the require- 
ments of the petitioners, it is discriminating as between its cus- 
tomers. 

In addition to the fact that the company is not able to en- 
force rules until the same have been approved by the Commis- 
sion, it is true that discrimination is specifically prohibited by 
statute in this state and the respondent company cannot continue 
this discrimination and, therefore, cannot decline further to 
furnish the service applied for. It is, therefore, 

Ordered, that the Cold Water Light & Power Company cease 
and desist from its discrimination against the petitioners in 
favor of other customers using its current, and it is, hereby, di- 
rected to install within thirty days from date of this order a 
transformer of sufficient size to furnish to the petitioners the 


current required for their purposes. 
P.U.R.1929E. 
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UNITED STATES DISTRICT COURT, D. MONTANA. 


GREAT FALLS GAS COMPANY 
v 


PUBLIC SERVICE COMMISSION OF MONTANA et al. 
[No. 585.] 
(34 F. (2d) 297.) 


Return — Power of the Commission — Inadequate amount. 

1. A Commission cannot compel a utility to adopt rates yielding 
less than a fair return notwithstanding the fact that the utility may 
itself voluntarily adopt such rates, p. 630. 

Return — Right to a reasonable return — Expansion of plant. 

2. A utility is entitled to a rate which will produce a fair per- 
centage of return on the present fair value of its property used in 
public service notwithstanding that a plant is capable of expansion and 
that a rate presently reasonable might, after such expansion, become 
excessive, p. 630. 

Rates — Power of Commission — Anticipated excessive return. 

3. A Commission cannot in anticipation of future expansion fix a 
rate presently unfair but which will become reasonable under such 
future conditions, nor can it refuse to fix a rate presently fair which 
might become subsequently excessive, p. 630. 

Injunction — Return presently confiscatory — Gas. 

4. A gas utility was held entitled to an injunction restraining the 
Commission from enforcing a rate presently confiscatory although it 
might, at a later time, have become reasonable and notwithstanding 
the fact that the rate adopted by the utility itself would not allow a 
fair return, p. 631. 

Evidence — Tax returns — Admission against interest — Valuation. 

5. Values returned by a utility for taxation, being less than 50 
per cent of the alleged value of the property involved, were properly 
received in evidence as admissions against interest, p. 632. 

Valuation — Tax return as true value. 

6. There cannot be one true value for a return for taxation and a 
different true value for rate making but for both purposes the value 
must be and is one and the same, p. 632. 


{August 23, 1929.] 


Suir in equity in Federal District Court by a gas utility to re- 
strain the Public Service Commission of Montana from placing 
an alleged confiscatory rate order into effect; injunction issued. 

Appearances: Gunn, Rasch, Hall & Gunn and E. G. Toomey, 


all of Helena, and I. W. Church and Fletcher Maddox, both of 
P.U.R.1929E. 
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Great Falls, for plaintiff; L. A. Foot and Francis A. Silver, 
both of Helena, for defendants. 

Before Dietrich, Circuit Judge, and Pray and Bourquin, 
District Judges. 


Bourquin, District Judge: This is the final hearing in a 
rate case. The evidence is that before the defendant Commis- 
sion, and additional before a master herein. It appears that for 
nineteen years the plaintiff operated an artificial gas plant 
in the city of Great Falls, in capacity reasonably appropriate 
to the needs of its patrons, some 4,200 in number at the end of 
the period, at a profit less than a fair return. May 2, 1928, it 
substituted natural gas of heat units double those of artificial 
gas, at rates per thousand some 61 per cent less than theretofore. 
In timely notice of the new rates, plaintiff’s attitude was that 
greater demand would require it to expend much money in new 
construction ; that several or three to five years would be required 
to extend and develop its plant and business to a point where 
a reasonable return on its investment could be expected, at rates 
fair to its patrons as well as to itself; and that in the meantime 
its new rates were warranted by good business policy, whether 
or not productive of a fair return. 

Complaints of the new rates made, the Commission on said 
date embarked on a hearing. Therein, no doubt taking its cue 
from plaintiff's notice aforesaid, the Commission did not deter- 
mine rates which would presently produce a fair return, but 
rates which might do so several or three to five years in future. 
To that end, its forecast exceeded plaintiff’s 16 per cent in the 
number of patrons that might be had and 52 per cent in the 
amount of gas they might buy. Accordingly, October 25, 1928, 
P.U.R.1928E, 803, the Commission made an order reducing 
plaintiff’s new rates some 11 per cent and effective immediatcly. 
This suit to enjoin followed, based on grounds, among others, 
that the Commission considered documents and facts not pre- 
sented in evidence, allowed nothing for going concern value, 
and, determining rates future only, gave to them present and 
confiscatory effect. 


Denying confiscation, defendants answer that at the hearing 
P.U.R.1929E. 
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the inquiry was directed to the future, for that plaintiff’s at- 
titude and evidence was on the theory that, until after more 
than two years’ extension and development, rates to produce 
a fair return could not be determined; that thereby plaintiff 
waived its right to a fair return for at least two years; and that, 
the Commission having relied and acted upon plaintiff’s attitude 
aforesaid, the latter is estopped to claim a fair return for at 
least two years. So obvious is it that neither waiver nor estop- 
pel appears, decree for plaintiff could have been had on the 
pleadings, but for denial of confiscation. 

[1] It is an ancient maxim that any one may do as he will 
with his own, if harmless to others. But in that is no warrant 
to others to do the like, or to order it to be done. So, though 
for business or any other policy a public utility for a time may 
adopt rates less than fair return, a Commission cannot con- 
strain it to do so, much less fix lower rates. See Interstate 
Commerce Commission vy. Union P. R. Co. (1912) 222 U. S. 
541, 553, 56 L. ed. 308, 32 Sup. Ct. Rep. 108; Banton v. Belt 
Line R. Corp. (1925) 268 U. S. 413, 421, 69 L. ed. 1020, 
P.U.R.1926A, 317, 45 Sup. Ct. Rep. 534. 

[2, 3] The Commission created by statute has only the power 
given by statute, and that is to fix reasonable rates presently 
productive of fair return. An established utility, like plain- 
tiff, is entitled to rates producing fair return on a plant reason- 
ably necessary for the services rendered and at the time ren- 
dered. Public Utility Comrs. v. New York Teleph. Co. (1926) 
271 U. S. 23, 31, 70 L. ed. 808, P.U.R.1926C, 740, 46 Sup. 
Ct. Rep. 363; McCardle v. Indianapolis Water Co. (1926) 272 
U. S. 400, 408, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. 
Rep. 144. This is true, though the plant be capable of and 
probably will have great expansion. In such case, a rate 
presently reasonable, on expansion may be excessive. A valid 
rate may become invalid, or vice versa. Galveston Electric Co. 
v. Galveston (1922) 258 U. S. 388, 400, 66 L. ed. 678, P.U.R. 
1922D, 159, 42 Sup. Ct. Rep. 351; Bluefield Water Works & 
Improv. Co. v. Public Service Commission (1923) 262 U. S. 
679, 693, 67 L. ed. 1176, P.U.R.1923D, 11, 43 Sup. Ct. Rep. 
675. 

P.U.R.1929F. 
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The remedy, however, is not for the Commission to fix a rate 
appropriate to expanded conditions future and prescribe it to 
present conditions, upon which it is confiscatory, but is to reduce 
a present reasonable rate only when expansion renders it 
excessive. 

[4} At this trial plaintiff's new rates had prevailed for over 
one year, and, though the parties widely differ in respect to 
valuations and allowances, they agree results did not equal the 
depreciation of either, to say nothing of amortization and fair 
return, and that fair return on either’s estimates is a matter 
of some time future. The following table is of the first year: 


Plaintiff Defendants 

$940,316 $601,344 

Income, less operating expenses and local taxes .... 43,912 36,868 
Requirements. 

Depreciation 44,604 

Amortization 27,7 20,000 

Fair return 48,107 


Total ..cocse SPO ecocredcccsceccccceceoucsoeses $165,696 $112,711 
Deficit $121,784 $75,843 





Defendants now urge that plaintiff’s rates excited resentment 
and quasi boycott; that the Commission’s rates, averaging some 
11 per cent lower, would have been approved and would have 
created greater demand; and that they should be made effective 
during a test period. 

Pretermitting defendants’ departure from its answer, it is 
observed that during the first year plaintiff was diligent to 
extend its business, and made healthy growth in patrons and 
gas sold, the first increasing from some 4,200 to 4,800, and the 
second from some 77,698 thousand feet to 368,603 thousand feet. 
In addition it expended some $370,000 in extensions of its system 
for future needs, but of course this is not presently included 
in its rate base. 

That the results from plaintiff’s new rates were, are, and will 
be confiscatory is clear, and it is believed that they afford that 
“ample experience” which in Northern P. R. Co. v. Depart- 
ment of Public Works (1925) 268 U. S. 39, 44, 45, 69 L. ed. 
837, P.U.R.1925D, 98, 45 Sup. Ct. Rep. 412, was held to 
obviate necessity to experiment with the regulating body’s lower 


rates. 
P.U.R.1929E. 
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There is little evidence of antagonism to the new rates, and 
the difference between results and fair return is so great that 
it is not reasonably probable that the Commission’s lower rates 
would have produced a fair return, or would bridge the gap 
in reasonable time. Moreover, defendants’ argument to the 
contrary is of little weight, when it is remembered its rates 
were fixed with an eye single to fair return in the future, when 
would be 7,000 patrons, each annually consuming 240,000 feet 
of gas. Evidently such rates could not produce a fair return 
on present conditions of 31 per cent fewer patrons consuming 
70 per cent less gas. It is needless to analyze and compare 
the estimates of the parties, for on either is confiscation. 

[5] Nor would the result be different, to the extent of fair 
return, if plaintiff’s values by it returned for taxation were 
taken as a basis for computation. Being less than 50 per cent 
of the values by plaintiff claimed for rate-making purposes, 
they were properly received in evidence as admissions against 
interest. San Diego Land & Town Co. v. Jasper (1903) 189 
U. S. 439, 443, 47 L. ed. 892, 23 Sup. Ct. Rep. 571. 

[6] They well might serve to impeach plaintiff’s valuations 
for rate-making, and to support the lower valuations of the 
Commission’s experts. Their evidentiary value in the light of 
all circumstances is for the Commission to determine. The 
local law is that, for purposes of taxation, plaintiff shall make 
sworn return of the “true value” of its property. Both utility 
and society pay tribute each to the other, the first for taxes, the 
second for gas, both admeasured by the true value of utility 
property. There cannot be one true value for a return for 
taxation, and a different true value for rate-making. Every 
principle of reason and justice dictates that for both purposes 
that value must be and is one and the same. In this is no con- 
flict with Missouri Rate Cases (1913) 230 U. S. 474, 498, 57 
L. ed. 1571, 33 Sup. Ct. Rep. 957. Errors in procedure or 
evidence before the Commission seem immaterial, for in the 
United Fuel Gas Case, 278 U. S. 300, 73 L. ed. —, P.U.R. 
1929A, 433, 49 Sup. Ct. Rep. 150, January 2, 1929, it is held 
that in confiscation rate cases the only issue is: Are the rates 
confiseatory? For if they are not, the utility is not injured, 
P.U.R.1929E, 
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and, though the order imposing them be void, equity affords 
no relief. Northern P. R. Co. v. Department of Public Works, 
supra, indicates otherwise. Various other contentions by the 
parties made, including some question of items of operating 
expenses, are passed over, for that, however considered, the 
result is the same. 

Plaintiff is granted a permanent injunction and costs, of 
course without prejudice to the Commission’s right to proceed 
te a new hearing when so advised. 

Decree accordingly. 





CALIFORNIA RAILROAD COMMISSION. 


RE HIGHLAND DOMESTIC WATER COMPANY. 
[Decision No. 21453, Application No. 15674.] 


Rates — Compliance with schedule — Sale of property. 
1. A company acquiring public utility properties must continue 
in effect rates charged by the vendor until permitted to change them, 
p- 635. 
Service — Connections — Ownership and control. 
2. A purchaser acquiring a public utility water system should 
immediately acquire service connections owned by consumers, p. 636. 


[August 13, 1929.] 


Appuioation of an individual for authority to transfer water 
property and of the purchaser thereof to issue securities; granted 
in accordance with the terms of the opinion herein. 

Appearances: W. C. Kennedy, for applicants; W. Babel, for 
residents of Cull subdivision, protestants. 


By the Commission: In the above numbered and entitled 
proceeding, the Railroad Commission has been asked to issue a 
certificate declaring that public convenience and necessity re- 
quire the operation of a water system by Highland Domestic 
Water Company in certain territory near the town of Highland, 


known as Cull subdivision, and to make an order authorizing 
P.U.R.1929E. 
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W. H. Cull to sell certain water properties located in the Cull 
subdivision to Highland Domestic Water Company, and permit- 
ting Highland Domestic Water Company to purchase said prop- 
erties and to issue and sell at par $15,000 of its common capital 
stock to finance the cost thereof. 

The application shows that Highland Domestic Water Com- 
pany is a corporation organized under the laws of the state of 
California on or about September 14, 1898, and engaged as a 
public utility in the business of supplying water for domestic, 
irrigation and commercial purposes in and about Highland, San 
Bernardino county. The corporation has an authorized capital 
stock of $50,000, divided into 5,000 shares of the par value of 
$10 each, all common, of which 4,599 shares, of the total par 
value of $45,990, are now outstanding. All of the outstanding 
stock is owned by American States Public Service Company. 

In financial statements filed with the Commission, the com- 
pany has reported its gross revenues for the year 1927 at 
$11,200.47, for the year 1928 at $11,965.67 and for the four 
months ending April 30, 1929 at $3,620.53. After deducting 
operating expenses, taxes, depreciation, and interest, it has re- 
ported net profits for the year 1927 at $4,289.74, for the year 
1928 at $3,891.92, and for the first four months of 1929 at 
$1,182.82. Its assets and liabilities, as of April 30, 1929, are 
shown as follows: 


Assets. 
Fixed capital $80,336.69 
Cash amd Geposits 2. ccccccccccsccscccvcccccccsssccccsscces ps 167.17 
Accounts receivable 1,073.38 
PEROOTORES GRE GUPPTNES 2. co ccccscvcessccccccccggseesecccesonee 763.00 
Prepayments 
Suspense 
Construction work in progress 


Total assets $82,499.69 


Capital stock $45,990.00 

Accounts with system corporations 10,417.60 

Consumers’ deposits .......... Tero TTT re eee TC TTT 

SE BEI 65.6 0a choos doe Criesccsoes 60656040500 0000008 oe 

Consumers’ advances for construction 

Donations for construction 

Reserves 13,483.30 

Se SUUN Sa0 bbe eeiiie6 6455 866s vee eceesssceneneagene 9,673.89 
Total liabilities $82,499.69 

P.U.R.1929E. 
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Service is given to approximately 420 consumers. 

It appears that in territory adjacent to that now served by 
Highiand Domestic Water Company, in what is known as the 
Oull subdivision, is a small water system, owned and operated 
by one W. H. Cull, supplying approximately fifty-eight con- 
sumers with water for domestic purposes and one consumer for 
irrigation purposes. The system consists of the following: 

One 12-inch well, 286 feet deep; 

One Byron-Jackson No. 6 pump, equipped with a 20 h. p. 
motor, automatic control ; 

One 5,000-gallon galvanized iron tank with a 25-foot tower; 

3,835 feet of 4-inch riveted steel pipe; 

1,110 feet of 2-inch standard screw pipe, dipped; 

700 feet of 10-inch vitrified clay pipe; 

1,000 feet of 8 and 10-inch cement pipe; 

One 6-room house and lot; 

Two lots, 51 x 192 feet. 

[1] It seems that the water system was installed during the 
last four years in the development of the subdivision. The con- 
sumers have paid for their own services and have received water 
for domestic use at the flat rate of $1.50 a month, and for irriga- 
tion use at the flat rate of 75 cents an hour. The record shows 
that W. H. Cull has never received any franchise from the county 
of San Bernardino, nor any certificate from this Commission, 
nor has he filed any schedule of rates nor rules and regulations 
with the Commission. It clearly appears, however, that his 
failure to comply with these various requirements was through 
inadvertence and with no intent to evade the provisions of any 
statute. 

The application shows that on March 4, 1929, W. H. Cull 
and Highland Domestic Water Company entered into an agree- 
ment providing for the sale by W. H. Cull of his water system 
to Highland Domestic Water Company, free and clear of all 
liabilities and encumbrances, for the sum of $15,000. In this 
connection, Mr. C. P. Harnish, an engineer for the American 
States Public Service Company, who was called as a witness, 
has advised the Commission that in his opinion the reproduc- 
tion cost of the property is $15,340, and the reproduction cost 
P.U.R.1929E. 
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less accrued depreciation, $13,483. Mr. Harnish submitted no 
estimates of the historical or original costs. 

At the hearing held in this matter, W. Babel entered a pro- 
test to the granting of the application on behalf of the consumers 
of the Cull water system. Mr. Babel objected to the transfer of 
the system if, as a result, the rates now charged would be in- 
creased and if the water now obtained from the well included 
in the Cull water system would be diverted by the purchaser to 
its present system in Highland. In this connection, however, 
we might say that the question of rates is not here involved and 
that Highland Domestic Water Company, in acquiring the 
properties comprising the Cull water system must continue in 
effect the rates now charged for water supplied by that system, 
unless hereafter permitted to change them. If at any future 
time it is proposed to change the rates now charged, Mr. Babel 
and other consumers will have the right at that time to protest 
such action and to make such showing in opposition thereto as 
they may desire. As to the diversion of water from the Cull 
well, it appears that due to a difference in elevation between the 
territory served by the Cull system and the present system of 
Highland Domestic Water Company, water can not be turned 
into the present Highland system from the Cull system, unless 
pumping facilities are installed and the testimony herein indi- 
cates that it is not the intention of the purchaser, for the present 
at least, to make such installation. It might be said at this 
point that whether or not the purchaser at any future time de- 
cides in the operation of its business to use the waters from the : 
Cull well for distribution over all its properties or to mingle 
such waters with the water from its present sources of supply, 
it will be encumbent upon it, as a public utility water company, 
to deliver an adequate supply of potable water at all times to 
all its consumers. 

[2] It seems to us then, considering the record in this matter, 
that under certain conditions we might permit the transfer of 
the properties as here proposed and the operation of them by 
Highland Domestic Water Company. In taking over the prop- 


erties and conducting the operations, the purchaser should con- 
P.U.R.1929E. 
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tinue in effect the rates now charged by the vendor, and should 
immediately acquire the service connections now owned by con- 
sumers on the Cull water system, in accordance with the Com- 
mission’s rules and regulations. 

Highland Domestic Water Company has applied to the board 
of supervisors of the county of San Bernardino for a franchise 
to operate in the Cull subdivision. At the time of hearing of 
this application, such franchise had not been finally passed, nor 
has the Commission, since the hearing, been advised of final 
passage. Pending the acquisition of the franchise, the order 
herein will grant the corporation permission to operate the Cull 
water system. 

Coming now to the request to issue $15,000 of stock to finance 
the cost of the properties, it will be observed, as set forth herein- 
above, that Mr. Harnish has estimated the reproduction cost of 
the properties at $15,340, and the reproduction cost less de- 
preciation at $13,483. It has been the Commission’s policy, in 
matters involving the transfer and refinancing of public utility 
properties, to allow the issue of securities by the purchasing 
company in an amount not exceeding the estimated historical, 
or the original cost, less depreciation, including lands at present 
value. In the present case, it occurs to us that because of the 
recent installation of the water system here proposed to be trans- 
ferred, we might properly, for the purpose of this proceeding, 
use the figures submitted by Mr. Harnish in determining the 
amount of stock to be issued. We will accordingly authorize 
Highland Domestic Water Company to issue $13,500 of stock 
to acquire the Cull water system. If it pays more than $13,500 
for such system, it must obtain the balance from some source 
other than the issue of securities and must charge such excess 
to its corporate surplus account. In recording the transfer on 
its books of account, the puchaser may charge to Account No. 
1 “Fixed capital” not exceeding $6,540; and to Account No. 
8-c “Miscellaneous investments,” not exceeding $8,800, the esti- 
mated value of the two lots and the dwelling house and lot, these 
items, in our opinion, being of a nonoperative nature. 

It will be observed that Highland Domestic Water Company 


at present has an authorized capital stock of $50,000, of which 
P.U.R.1929E. 
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$45,990 is outstanding. We have been advised that steps are 
being taken to increase the authorized stock issue. The authority 
herein granted to issue stock will not become effective until 
applicant has filed a certified copy of its articles of incorporation 
amended so as to provide for an increased capital stock. 





WISCONSIN RAILROAD COMMISSION. 


RE CONSOLIDATED TELEPHONE COMPANY. 
([U-3821.] 


Rates — Ownership of equipment — Telephones. 

1. The law forbids a telephone utility to provide service to any 
subscriber at a lower rate because the latter may own part of the 
facilities required to serve him, but the utility may pay a fair rental 
charge for the use of the facilities so owned by the patron or else 
purchase such facilities from him, p. 639. 


Rates — Ownership of equipment by consumers — Telephones. 

2. A telephone utility has no authority to require subscribers own- 
ing their own equipment to accept rural service under the regular 
rural rate on file with the Commission, and a utility in such a situa- 
tion was required to allow such subscribers the option of selling their 
investment to the utility and accepting the regular rural service or 
else of continuing as switching subscribers under the company’s rate 
for switching service, p. 640. 


[August 12, 1929.] 


INVESTIGATION on motion of the Commission into certain 
switching service furnished by a telephone company; investiga- 
tion dismissed. 


By the Commission: This case arose as the result of a num- 
ber of complaints having been filed with the Commission by 
parties living in the vicinity of Butternut, to the effect that 
Consolidated Telephone Company has informed them that here 
after they must pay the rural rate of $1.75 per month imstead 
of the rate for switching service of 65 cents per month, which 


they had previously paid. 
P.U.R.1929E. 
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A formal investigation on motion of the Commission was 
ordered to obtain the facts necessary to determine whether the 
rural rate or the switching rate should apply. A hearing in 
the matter was held on the 6th day of March, 1929, at 10 o’clock 
a. M. in the village hall, Butternut, Wisconsin. Appearances 
were as follows: 

Town of Agenda by Mr. Paul Zoesch; Chairman; Butternut 
Telephone Exchange by Mr. H. I. Crawford, Wausau, Wis- 
consin. 

According to the testimony, there are seven lines which extend 
beyond the village limits of Butternut, each serving from one 
to three patrons, and connected to the switchboard at Butternut. 
Telephone service was installed in 1913, the patrons building 
the lines outside of the village limits and providing their own 
instruments and other equipment. No bill of sale was given to 
the telephone company and the general understanding appears 
to have been that the patrons owned the lines and were required 
to maintain them. It was agreed that service be provided at 
the rate of 50 cents per month which was later changed to 65 
cents per month. Automatic service was later installed and the 
new instruments required were provided by the utility. No very 
definite understanding of this arrangement was had at the time. 
Certain other line work was done by the utility with the general 
understanding that title still rested with the patrons. 

[1] When the Butternut exchange was acquired by the present 
owners it was assumed that these lines were included in the 
purchase. Since that time the company has assumed the main- 
tenance of the lines. In other words, prior to the purchase, the 
patrons on these lines were provided with switching service in 
which the telephone company assumed no responsibility for the 
upkeep of the lines or for faulty service due to the condition of 
the lines. Siace the purchase, the new company has assumed 
this responsibility and the service rendered corresponds to the 
service provided to the regular rural customers, except for the 
investment which the patrons had made. Under the law the 
utility may not provide service to any subscriber at a lower rate 


because the subscriber owns part of the facilities required to 
P.U.R.1929E. 
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serve him. Where such a situation exists the matter may be 
remedied by establishing a fair rental charge which the utility 
may pay for the use.of the facilities owned by the patron or 
else by the purchase of these facilities by the utility. The Com- 
mission is always ready and willing to assist in the arbitration 
of any dispute arising out of the question of proper settlement 
for customer owned lines and equipment. 

[2] The testimony indicates clearly that for a number of 
years the patrons on the lines in question were served as switched 
subscribers. It is further evident that these patrons at no time 
intended to or did transfer title to the company and did not 
request the substitution of rural service for the switched service 
furnished in the past. 

The utility, therefore, had no authority to require these sub- 
seribers to accept rural service under the regular rural rate on 
file with the Commission. On behalf of the company it may 
be said that the true conditions of the case were not fully under- 
stood when the notice was issued that resulted in this investiga- 
tion. Since additional facts have been presented the utility 
has signified its willingness to allow these subscribers the option 
of selling their investment to the utility and accepting the 
regular rural service or else to continue being served, as in the 
past, as switched subscribers under the company’s rate for 
switching service. 

This offer by the utility has obviated the necessity of any 
further action by the Commission in connection with this in- 
vestigation. The question of rates was not made a part of this 
case and the utility will be required to apply its lawfully filed 


rates to these patrons for the service desired. 
P.U.R.1929E. 








December 26, 1929 Public Utilities Fortnightly 





Banded 
SSI 





Safeguarded 
Quality 


Prompt Service 


san sin site Sins Ai i i ie di tie | 





Operating Mines, Smelters, Refin- 
eries and Wire Mills, Anaconda 
safeguards the quality of its Copper 
Wire Products at every stage—from 


REN 


i i Ai Hi Hila a tiie i i it Ai tite it ii ie, ti tite et Sits ti Mies ti tie i iain ti fia te. Mii i iit Iie, Mie site tite tet th tie i tie i de tie ih ih Si ie ie i tis ie ti i ie et 


mine to consumer. Seven modern 








mills, including the re-equipped 
plant at Hastings-on-Hudson, assure 
prompt delivery from coast to coast. 


Electrical Engineers are invited to 
use the facilities of our Technical 
Department, with its background 
of metallurgical experience cover- 








ing more than one hundred years. 


ANACONDA WIRE & CABLE CO. 


General Offices: 25 Broadway, New York 
Chicago Office: 111 West Washington Street 


Copper Wire and Cable 
Bare and Weatherproof 


Varnished Cambric Cabl 
ee Shented ae 4 Exclusive Selling Agent for Wire and Cable 


Braid Covered Products of 
Paper Insulated Cable THE AMERICAN BRASS COMPANY 
i Miils—Pawtucket, R. I.; Hastings, N. Y. 
Bus Bars and Tubes (Hastings Wire & Cable Corp.); Muskegon, 


Contencis Tilins Mich.; Anderson, Ind.; Sycamore, IIL; 
Kenosha, Wis., and Great Falls, Mont. 


ANACONDA WIRE PRODUCTS 


4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
a 
4 
4 
4 
a 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
d 
4 
4 
4 
4 
4 














PETE EE ET 





Public Utilities Fortnightly 


December 26, 1929 











Financing 


| Engineeringé— Management 


of 


Public Utilities 


Specializing in the Consolidation 
of Water Works properties 


ow 


Circular on request 


DAY & ZIMMERMANN 


INCORPORATED 
ENGINEERS 
z 
Examinations 
Reports 
Valuations 
Public Utility 
Management 
4 


NEW YORK PHILADELPHIA cnHIcaGco 
Foreign Office, Paris, France 





ew 


DETWILER & Co. 


INCORF OF ATED 


Fin ing-M anag of Public Utilitios 


11 BROADWAY New YorK 


Philadelphia Washington Baltimore Buffalo 

Albany Rochester Newark New Haven 

Bridgeport Stamford Reading Pittsburgh 
Hartford Aubura 











E. L. PHILLIPS & Co. 


ENGINEERS 


FINANCE, DESIGN, CONSTRUCTION 
MANAGEMENT 


Or 
PUBLIC UTILITIES 


50 CHURCH ST. NEW YORK 











GEORGE H. KNUTSON 
Financial Engineer 
PUBLIC UTILITIES AND INDUSTRIALS 
Financing Consolidation Acquisitions 
Harris Trust Bldg., 111 W. Monroe St. 
Chicago, Illinois 








weDCr! 


P. U. R. Question Sheet Plan 
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Prest-O-Lite Is The 
Modern Blow-Torch 


. . . Instantly ready, simply turn on 
the gas and light it . . . no lost motion 
. . . Operates unfailingly and efficiently 
in any kind of weather, inside or out 
of doors . . . Moderate initial cost and 
economical— wastes no fuel between 
jobs — lasts indefinitely. 

Prest-O-Lite torches fit every blow- 
torch need—do every heating, brazing 
or soldering job quicker, easier, better 
and at lower cost. 

’Phone the Prest-O-Lite Gas Dis- 
tributor about this equipment or write 
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Prest-O-Lite is 
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HE trend in modern power 

plant practice involving high 
pressures and high tempera- 
tures, presents new problems 
in steam turbine design. Allis- 
Chalmers engineers have pio- 
neered in research in high pres- 
sures and high temperatures in 
their effect on materials. 
Notable installations involving 
steam pressures up to 600 Ibs. 
and temperatures up to 725° F., 
including units of large capaci- 
ties such as the 50,000 k. w. unit 
shown here, are evidence of 
Allis-Chalmers engineering 
progress. Larger units for these 
operating conditions are under 
construction. 
Allis-Chalmers is prepared to 
build turbines for high pres- 
sures and temperatures, limited 
only by the suitability of present available densing or non-condensing bleeder, and con- 
materials. This organization builds turbo- densing mixed pressure types. 
generator units for industrial and auxiliary 
service as well as high efficiency units for Allis-Chalmers engineering experience is at 
central station operation, which include your service in steam turbine and condenser 
straight condensing, non-condensing, con- problems of power plant design. 
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Earll Catchers and Retrievers 


ETRIEVERS and Catchers which re- 

tain their efficiency and operate as ef- 
fectively when ten or fifteen years old as 
when new are the ones you want. EARLL 
Catchers and Retrievers do this and they 
are easiest to operate and maintain. Ask 
the users—there are many of them. 


C. I. EARLL, YORK, PA, 
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IN ALL OTHER FOREIGN COUNTRIES 
International General Electric Co., Schenectady, New York 

















ELLIOTT 
POWER | 
EQUIPMENT 


ae steam 
turbines and en- 
gines, generators, 
motors and electri- 
cal machinery, con- 
densers, air ejectors, 
deaerators, feed 
water heaters, and 
accessory equipment 


ELLIOTT COMPANY 


PITTSBURGH. PA 
s JEANNETTE. PA 


ex District Offices in principe! « 


General Sale 


Siding and Roofing for 
Public Utilities Buildings 
—externally protected against corrosion 


Robertson Protected Metal (RPM) is a corru- 
gated steel sheeting protected from rust and 
corrosion by three outside layers or coatings. 
Adaptable. Cut-to-fit. Economical-by-the-year. 


nates 
ights for 
tions 


H. H. 
ROBERTSON 
COMPANY 


Grant Building 
Pittsburgh, Pa. 








Cast Iron Pipe and 
Fittings for all purposes 





\High and low 
| Pressure Pipe 
for Gas 


Service 


WRITE FOR OUR SPECIFICA- 
TIONS OF DELAVAUD CEN. 
TRIFUGAL OR PIPE CAST 
VERTICALLY IN DRY SAND 
MOULDS 


United States Pipe 
and Foundry Co., Burlington, New Jersey 











Public Utilities Fortnightly December 20, 1920 


— 





——- 
enim 


~— WI) i Semi-Trailers 
Oldest and ‘ ae - p. 4-Wheel Trailers 
Largest ff . “ : Adjustable Pole 
Manufacturers . 7 ~* Trailers 


of “Trailers " Ty a” j Heavy Duty 
Carryalls 


Get This Table of Truck Costs—Free 
The Fruehauf Trailer Company is anxious to cooperate with 
you in improving your haulage system and in cutting its cost. 
We have prepared a table of average truck operating costs 
which you can use to measure the efficiency of your own 
trucks. We will be glad to send you a copy free and we know 


you will find it very useful. Just write us a note and we will 
forward your copy immediately. 
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ELECTRICITY — the lifeblood 


of America’s industrial expansion 


LECTRICITY is steadily remaking 

Américan industry in terms of faster, 

better, more accurate, and more economical 
production. 


New and more effective uses for this 
great force aré being developed continually, 
and the greatest benefits "have come to 
industrialists: who follow these develop- 
ments closely. 


It is also. significant that the _elec- 
trification of industry, already 70 per cent 
complete, ‘has made its greatest progress 
in the plants whose policies are guided by 
accurate: cost-accounting methods—and 
that these plants have grown and 
prospered. 
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